THE REVIEW OF
ABORIGINAL INVOLVEMENT IN
THE MANAGEMENT OF THE
WET TROPICS WORLD HERITAGE
AREA

VOLUME 1 REPORT

Thematic presentation of the 14 Terms of Reference

A report prepared for the Wet Tropics Board of
Management
by the Review Steering Committee

January 1998

Disclamer: Due to the nature of this report it does not purport to represent the complete
views of dl the participant parties both government agencies or dl Aborigina groups. While
incorporating legidation obligation and opportunities it does not necessarily represent the
officid policy of any State or Commonwed th government agency.




Mr Vincent Mundraby 2 April, 1998
Steering Committee Chairperson

Review of Aboriginal Involvement

in the Management of the WTWHA

c/- PO Box 2496

Cairns QLD 4870

Professor Tor Hundloe

Board Chairperson

Wet Tropics Management Authority
PO Box 2050 Cairns

Qld. 4870

Dear Professor Hundloe,

Re: Finad Report of the Review of Aboriginal Involvement in the Management of
the Wet Tropics World Heritage Area.

It is in anticipation of a pogtive response, and a more cooperative working relationship
between Rainforest Aborigind people and the Wet Tropics World Heritage Area
government land management agencies, that 1 would like to present to the Wet Tropics
Board, on behdf of the Review Steering Committee, the final report of the Review of
Aboriginal Involvement in the Management of the Wet Tropics World Heritage Area.

At this point in time the role of the Review Steering Committee comes to a close. It istime
for the real work to begin. | hope that the Board and Ministerial Council endorse the
Review recommendations and oversee the implementation of these proposed changes
across al WTWHA tenures,

| would like to thank the Board and Minigterid Council for supporting the development of
the Review to date. | trust that this spirit of cooperation and collaboration will flow on to the
ensuing implementation phase. The cultural survival of Rainforest Aborigind people and the
best practice management of the WTWHA is dependent on dl of us coming together within
an environment of equitable and congtructive negotiation.

Y ours Sncerely,
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Mr Vincent Mundraby
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Vision Statement

That an agreement for management of the Wet Tropics World
Heritage Area is negotiated that places the traditional carers
for their country in a podtion to assert ther legitimate
(including customary-law) rights and interests, for the

protection and preservation of cultural survival for the present
and future generations.

The Steering Committee
The Review of Aboriginal Involvement in the Wet Tropics World Heritage Area.
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Terms of Reference and Expected Outcomes of the Review of Aboriginal
Involvement in the Management of the Wet Tropics World Heritage Area,
endorsed by Ministerial Council, March 1995.

TERMS OF REFERENCE

1 Document any existing mechanisms (datutory or otherwise) by which  Aborigina
people are currently able to becomeinvolved in WHA  management.

2. Make an assessment of the extent to which Aborigina people and WTMA
-are aware of available mechaniams
-have made use of available mechaniams.

3. Outline the gods of Aborigind involvement in World Heritage management
from the point of view of the Authority and Aborigind peoples.  Document
deps taken by the Authority and other relevant agencies to date to achieve
these gods by involving Aborigind peoplein WHA management. (This document

would be provided to Aborigina peopleto assst theminresponding  to the Review).

4, Make an assessment of the effectiveness of currently avalable mechaniams.

Review the Authority’ s performance in responding to Aborigina aspirations,  and
offer an andys's of the reasons why certain mechanisms are effective or ineffective.
Make recommendetions on retaining, amending, improving or  deleting exising
mechanisms

5. Compile exigting information from Aborigind communities and organisdtions  and
other relevant bodies on:
-the kind and degree of involvement in WHA management Aborigind

people want
-what mechanisms they would prefer to achieve this involvement.

6. Identify and discuss any condraints and opportunities likey to affect the
involvement of Aborigind people in World Heritage management and the
achievement of Aborigind aspirationsin this regard.

7. Make an assessment of which of these aspirations,
-can be achieved by the Authority under current circumstances
-can be achieved by other sectors of Government, with assistance from

the Authority
-are currently matters for other sectors of Government, or Government asa
whole (ie. are not relevant to the Authority’ s operations, or are mgor matters of

State - wide Sgnificance)
-may be beyond the capacity of the Authority, or Government, to
provide at the present time
-and propose mechanisms dlowing fragmented respongbilities to be better
coordinated across Government sectors.
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8. Make recommendations to the Authority’s Board and the Ministerid Council
concerning those matters which can be addressed by the Authority, or  Minigerid
Council portfolios with the Authority’ s assstance. Identify how these matters should
be addressed (eg. by preparing policies and protocols, amending the Authority’s liason
strategy, developing cooperdtive management agreements, etc). ldentify the sort of
Government policy changes  that would be required to meet Aborigina aspirations.

0. Assess the extent to which the draft Wet Tropics Management Plan meaningfully
involves Aboriginal people and addresses nativetitleissuesin - the management  of  the
WHA.

10. Identify the roles and responghilities of the Commonwedth and State
Govenments in managing the WHA, in rdding to their responghilities to
Aborigind peoples, and criticdly assess the extent to which both Governments
have fulfilled these roles and responghilities to Aborigind peoples, including
those outlined in the current Management Scheme intergovernmental agreement.

11.  Assessthe cgpacity of the Management Scheme intergovernmental agreement  to
recognise Aborigina aspirations for land management and implement  processes based on
reconciliation.

12. Make an assessment of the potentid socid , economic and environmenta
impacts of implementing joint management on different types of land, and
affording recognition to the range of Aborigind interests and aspirations in the
WHA.

13. Examine the extent to which the issues raised in the Sutherland report* (1992)
have been addressed by the existing management arangements, including in
particular the native title issues.

14.  Examinethe implications of native title rights for current and future Wet Tropics
management, and the potential impact of management decisons on native title rights.

* Sutherland, J. (1992) Aborigind interests and Queendand Wet Tropics World Heritage

Area management. Unpublished report prepared for the Biddi Biddi Advancement Co-
operative Society Ltd.
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Expected outcomes of the Review.

The outcomes of the Review conducted by the Authority may include recommendations to
the Board on the following matters:

- Modds and/or predictions for the expected nature and level of Aborigina
involvement in management in the next 5-10 years, to ensure that expectations  of

adl paties ae redidic; these modes should incorporate reference to joint
management.

- Policies for involvement of Aborigind people in World Heritage management
(recognising that the Authority has aready adopted a comprehensive policy in  joint
managemen).

- Practicd measures which can be taken involve Aborigind peoples in
management.

- Development of adraft protocol and code of ethics detailing culturaly — appropriate
mechanisms for involving Aborigind peoplesin management.

- An agreed coordinated gpproach to Aborigind involvement in World Heritage
management across dl reevant Government agencies, including WTMA,
DoE, Depatment of Primary Indudries, Department of Family Services and
Aborigind and Idander Affars and Lands (and Loca Government, where
gppropriate), and strategies for implementation.

- Suitable future Cooperative Management Agreements (CMAS) whichcould  be
pursued as examples of a process for achieving cooperative management of areas with
high nature conservation value and/or a broader based (regiond) agreement; aong
with areport on any trid CMAS underteken  to date, an assessment of the
effectiveness of the gpproach  used and plain  English documentation of the process for
digribution to Aborigind communities.

- Appropriaste  mechanisms for proceeding towards a Memorandum of
Understanding or regiond Wet Tropics agreement asreferred to inthe Minigter’'s
letter of 14 January 1994.

- Mechaniams for ensuring Aborigind representation within the  management
scheme of the WTWHA including cregtion of gpecid committees or
representations on existing committees, and/or other gppropriate mechanisms  for

communication with the Wet Tropics Management Authority and it's Board.

Where gppropriate, the Board would then follow recommendations to the Minigerid
Council. All recommendetions arising from the Review would be accompanied by a draft
action plan addressng the recommendations and implementing agreed outcomes, and
identifying resource reguirements and expected time frames.
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Foreword

The nomination of the Wet Tropica Rainforests of North Eastern Audtrdia in December
1987, for its naturd vaues, was not without controversy and political intrigue. Rainforest
Aborigina groups were drawn into the debate at an early stage and they have continued to
lobby for podtion and certainty with respect to ther rights, interests and culturd integrity,
with little gain.

The High Court recognition of common law native title rights and interests in the 1992 Mabo
[No0.2] case stimulated anticipation that government would recognise  unextinguished native
titte throughout much of the World Heritage Area. Generd ddays through obtuse
bureaucratic and policy positions forced Rainforest Aborigina people to cal for a Review of
the Federd/State Management Agreement for the World Heritage area, which was required
every three years. Generd reticence regarding this Review lead to negotiation of a (the
current) Review Into Aboriginal Involvement in Management of the Wet Tropics World
Heritage Area to placate Aborigind agitation. Thus the genesis of implementation for this
Review was contentious and reluctant. Fortunately attitudes changed and the atmosphere
and cooperation in the conduct of the Review has been excdllent.

While acknowledging the recent changes in the condtitution of the Wet Tropics Management
Authority Board the Committee would like to specificaly thank the Board and the
Minigerid Council for their continued recognition and assstance in progressing the Review.

The Review process was, a dl times, conducted under the direction and control of the
Steering Committee. The cooperation and professionalism exhibited by the coordinator and
consultants in collating and presenting the aspirations of Rainforest Aborigind peoples is
gopreciated. A specid thank you is due aso to the Aborigina Land Councils and Regiond
Councils of the Aborigina and Torres Strait Idander Commission, in the Wet Tropics
Management Areafor their assistance and support.

Sadly, this Review Report comes on the eve of nationa dispute over the issue of Aborigina
and Torres Strait Idanders rights and interests in land. My colleagues and myself on the
Steering Committee hold the view that the congtructive negotiations of properly resourced
equitable agreements, between Aborigind people and government land management
agencies, provide a process that has the capacity to satisfy the mgjor interests of al parties.
Hopefully the nation will accept that the current difficulties are a matter for reconciliation on
equitable terms where al parties are recognised as possessing established legd rights and
interests according to existing cusomary as well as non-indigenous laws.

In presenting the Review the Steering Committee is well aware of the danger of embracing
mechanisms which may have the consequence of retaining the rhetoric of equdity, rather
than advancing the recognition of Aborigind peoples in their own right; embracing ther
differences and values within their status as citizensin “white Audrdia’. The Board'srolein
effective implementation of the Review recommendationsisintegra to this process.



Asargued by Duffy in ‘Back to assmilation? What's new!” - Land Rights Queendand June-
July 1996), “It seems the only rights indigenous peoples in Australia have is the right
to do what they want as long as it satisfies the non-indigenous way of doing things’ .

Lyndon Murphey in an unpublished paper, Recondructing the Indigenous Audrdian: the
palitics of non_recognition, asserts that “..analyses of joint management committees
reveals that the indigenous influence is restricted by the conflicting values and
operational assumptions which drive these structures’.

This Stuation is evident in the impact themes raised by Government representetives in the
TOR 12(B) report summarised under the following categories: (i) availability of resources;
(i) legidaive condrants; (iii) government policy ncerning joint management (iv) specific
issues relating to reaching Interim and Find (Regiond Wet Tropics) Agreement.

While conscious of the pitfals, the Steering Committee is confident however, that the
negotiation process outlined in the Review will lead to acceptable resolution of these issues -
if approached in a spirit of goodwill. In this regard particular note is taken of the following
recommendations of the House of Representatives Standing Committee on Environment
Recrestion and the Arts (HRSCERA) Report “Managing Australia’'s World Heritage”
October 1996:

(8) That the Commonwedth Government seek the co-operation of the State and
territory Governments in a comprenensvereview of all relevant State and
Territory legislation that isrelied upon to provide regulatory and management
provision for the protection and conservation of world heritage aress.

Thereview will identify the need for amendments that will leedto  consstent
and effective arrangements for al world heritage areas having  regard for to Audrdia's
internationa obligations.

(14) That the Commonwedth Government encourage managing agencies to

review the involvement of indigenous people in the management of world

heritage areas where they have continuing, traditiona associations, with aview to:

a) identifying additionad measures for their involvement; and

b) implementing these measures.

(Emphasis added)

There is some comfort in the fact that the HRSCERA Report supports some of the reform
directions that have also emerged from this Review.



At Meeting Number 27 the Board endorsed the establishment of an Interim Negotiating
Forumto:

(a) identify and define specific management areas for negotiation of formal agreements;
(b) appoint ajoint funded co-ordinator to facilitate the process.

This represents a positive and practica initiative to commence the negotiation process.

AR /4@/

Mr Vincent Mundraby

Chair, The Seering Committee

The Review of Aboriginal Involvement in the Management of the
Wet Tropics World Heritage Area
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Executive Summary

Background

The Review of Aboriginal Involvement in the Management of the Wet Tropics World
Heritage Area presents a commentary on current gpproaches to Aborigina involvement in
the Wet Tropics World Heritage Area and provides a series of recommendations regarding
ways of more effectively meeting the land management needs and aspirations of Rainforest
Aborigina people. It dso provides mechanisms for Wet Tropics World Heritage Area
government management agencies in particular, the Wet Tropics Management Authority
(WTMA), Department of Environment (DoE) and the Department of Natura Resources
(DNR), to meet their dtatutory obligations and responghilities a the State leve, and
likewise, the Commonwedth Government, at the internationa levdl.

The Review recommendations are focused at two levels of operation and implementation.
The first leve reates to changes tha can, (and in many cases) need to be, implemented
draight away. They specificaly relate to practica management issues, the day-to-day level
of operation. The second level concentrates on fundamental issues associated with
negotiated regiona management agreements between Rainforest Aboriginad people and
government agencies tha require ongoing development. Some of these issues include
culturd heritage protection, permit decison-meking, employment and training, fire
management, assessment of development proposals, and research, consultation and
negotiation protocols.

The Review recommendations were overseen by an Aborigind Steering Committee, and
developed with the technica advice of pecidist consultants with expertise in a wide range
of disciplines. A Depatmentd Reference Group provided additiond advice and
commentary.

M eeting obligations

The materid presented in the various Review consultancy reports demonstrate that the
exiding sate of management involvement for Aborigind people in the WTWHA is quite
limited when consdered againgt what could be attained if the variety of potentid mechanisms
of involvement were used to their fullest extent. In many cases the necessary mechanisms,
policies and legidation to promote increased leves of meaningful Aborigind involvement are
dready available. The end result is that in many cases WTWHA management agencies are
not living up to ther obligations under exising legidation, paticularly in the context of
consultation and the cooperative involvement of relevant Aborigina groups, and in relation
to protection of the culturd vaues of the region. Part of the problem relates to a lack of
understanding, technica expertise and insufficient resources to carry out appropriate
measures to meet these obligations. Thus, in many management decisions (such as the issue
of commercid activity or scientific research permits), inadequate attention is given to
involving Rainforest Aborigind people, even where gopropriate policy or legidation may in
fact exidt. In other cases, the problem runs deeper and, as argued by the Review Steering
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Committee, would appear to centre on lack of commitment and political will to addressing
Aborigind issues a more than a superficid level.

The vaious Review recommendations focus on providing mechanisms whereby
government agencies can implement drategies to more effectively meet ther exising
obligations to protect cultura vaues, preserve native title, and co-operdivey involve
Aborigind people in management. They should not be seen as an additiona set of demands
placed on top of the complex aray of requirements dready facing under resourced
government agencies. In contrast the various recommendations contained in this report have
the potentid to assst WTWHA managers to more efficiently and effectivdly meet their
exiging obligations, and in some cases, even avoid the added codts of uncertainty and
ongoing legd chdlenges by Aborigind interests. They adso provide an opportunity for
Rainforest Aborigind people to work through, in a more coordinated and unified manner,
many of the barriers that have to date impeded their attempts to meet their own traditiona
obligations under customary law.

The Review identified that Rainforest Aboriginal people are very passonate about meeting
thelr land management and rdigious obligations as defined under traditiond law and custom.

AsNgadjon J Elder Ernie Raymont states:

“certain areaslike old burial grounds and bora grounds, we ve gotta look
after it ..... welet Departments know that the people are still looking
after theland and €till keen about going back on the land”

(pers. comm. to WTMA 1997).

Thereis aso arange of correspondence, consultancy reports, and forma meeting minutes to
testify to the desire by Rainforest Aborigind people to work equitably and collaboratively
with WTWHA agenciesin meeting management obligations and common concerns. Thereis
asggnificant degree of overlgp between the interests of Rainforest Aborigina people and
relevant government land management agenciesin the Wet Tropics particularly in the area of
habitat conservation and the protection of natural and cultura resources. Thisisagood foca
point for aregion wide negotiated settlement of management arrangements that amsto
accomodate everybody’ sinterests.

Coordination and unity

The involvement of Aborigind people in the management of the Wet Tropics World
Heritage Area (WTWHA) needs to be dedt with in a ‘whole- of-government’ ! manner. The
overal management gpproach to Aborigind issues over the last few years has been
unsystematic, arguably superficia and at times tokenistic. Consequently, there has been a
lot of consultation and rhetoric but little in the way of tangible outcomes for Rainforest
Aborigina people.

1 A uniform and coordinated inter-departmental and inter-governmental approach, with an acrossthe
board level of commitment backed up with an appropriate level of resourcing.
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One of the principle shortcomings of the WTWHA management scheme? is that it fails to
draw the various management agencies into a unified management framework. It dso failsto
define uniform policies or guiddines for dedling with Aborigina or other interests within the
WTWHA. Consequently there is no clear commitment from WTMA or the State agencies
to ded with Aborigina interests or concerns in any kind of systematic or consstent manner.
The result is substantid confusion and frudration amongst Aborigind people and the
margingisation of attempts by them to negotiate their involvement in the overal management
of the WTWHA. It dso causes perplexity amongst Aborigind people about the specific role
played by WTMA.

Rainforest Aborigind people see WTMA as the lead agency, and therefore, the agency
responsible for the management of the WTWHA. The redity is, however, that the mgority
of management and management decisons are the responshility of sate government
agencies such as DoE and DNR. Neverthelesss WTMA arguably has a responsbility to
fecilitate and coordinate the meaningful response to Aborigina issues across the range of
WTWHA tenures and management regimes.

Government agencies need to build on their positive initiatives® and commit to a negotiated
and more coordinated gpproach to the settlement of the more difficult and controversia
Rainforest Aborigina issues. The costs of the socia and economic impacts® of the continued
deferrd of Aborigind interests in land continue to have a detrimentd effect on Rainforest
Aborigind culture. These costs may eventudly be born by Government in the form of
continued high levels of welfare support to Aborigind communities. The range of negeative
impacts will aso underpin the level of compensation eventualy determined for the regulation
of Bama interests by the Wet Tropics Plan and other rdevant management regimes.
Furthermore, these impacts may diminish the vaue of the Wet Tropics World Heritage Area
asatourig atraction of internationa biological and cultural sgnificance.

Despite the obvious lack of tangible progress in improving the levels of Aborigind
management involvement since the ligting of the region as a World Heritage Area in 1988
there is a commitment amongst many government agency officers to facilitate gppropriate
change.

It is dso important that Rainforest Aboriginal people adopt a strategic and coordinated
approach to the resolution of competing interests with government agencies. Higtoricdly, in
many cases, divison amongst Aborigind people has hindered the consultation and
negotiation process with government agencies unsure as who to be dealing with, and unable

2 The term “WTWHA management scheme’ refers to the range of management regimes that collectively
provide the management framework for the whole of the Wet Tropics World Heritage Area.

3 Examplesinclude the presentation of a series of cross-cultural workshops by DoE , WTMA'’s
community liaison officer strategy, and DoE’s attempts to devel op procedural MoUs with certain
Rainforest Aboriginal groups.

* These social and economic impacts take on awide variety of forms ranging from the loss of the ability
to meet culturally defined religious and land management obligations, through to the ability to protect
and develop the economic potential (viathe tourism market) of their own cultural property. See TOR
12A consultancy report for amore detailed analysis.
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or unwilling to commit those extra resources required to work through the uncertainty. The
result has been that dl too frequently Aborigina issues have been left unresolved by
WTWHA managers.

Nativetitle

It is not an unlikely posshility that the existence of native title in parts of the WTWHA will
congderably congtrain the management of this region. Thiswill present a particular chalenge
for the relevant land management agencies. In the case of nationd parks the capacity for
land managers to fully exercise their statutory management functions where native title rights
exis may be sgnificantly restricted. For example, native title holders of land in nationd parks
benefit from s69 of the Nature Conservation Act 1992 (Qld) which means tha their
native title is only affected by a conservation agreement or covenant, or a regulation giving
effect to a management plan for the area.

The Wet Tropics Plan provides inadequate attention to relevant Aborigina issues,
paticularly in relation to the potentidly sgnificant implications of native title for WTWHA
management. It is therefore questionable whether the Wet Tropics Plan and the underlying
management systems are able to achieve the envisaged levels of protection for World
Heritage vaues where ndive title exidts.

The Review identified (particularly in the Terms of Reference 14 consultancy report) that for
government agencies to wait for a forma determination of native title, before developing
management agreements with traditiona owners, is poor risk management. Given that native
title rights and interests exist under common law prior to adetermination (and continue to do
S0 until proven otherwise) it would be prudent for WTWHA management agencies to be
working more closely and proactively with traditiond owners.

Even if agencies are not in a position because of current government policy to negotiate on
native title issues prior to a forma determination, there is gill room for management
agreements to be struck in the context of meeting exigting culturd heritage and consultation
obligations. A better working relaionship now will only serve to facilitate the resolution of
potentially competing interests upon a formd determination of naivetitle. It will dso hdp to
overcome the degree of uncertainty that is currently inhibiting a significant proportion of
current management decison making.

Negotiating outcomes thr ough Agreements

Given the sgnificant and generdly negative impact of the various management regimes on
Aborigind people, and conversdly, the significant implications of native title for WTWHA
management, it is crucid that there be the negotiation of a region wide settlement of
Aborigind grievances and non-Aborigina management concerns. Such an agreement would
establish a framework for resolving the worst of these impacts without prgudicing the
specific rights that Aborigina people can achieve by pursuing the processes available in law.
In many cases, reaching an agreement between the Federal and State governments and
Aborigind people may save proceeding to litigetion.
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The fird gep towards utilisng avalable mechaniams in order to incresse the extent of
management involvement for Aboriginal people and to resolve problem areas associated
with the continuing exigence of ndive title is the edtablishment of meaningful and
coordinated negotiation between government WTWHA land management agencies and
Rainforest Aborigina people with an interest in the region. These negotiaions will not only
serve as the badis for meeting the rights and interests of Aborigind people, they will dso (as
previoudy mentioned) assst government agencies to fulfil their existing obligations to protect
the region’s cultural values and co-operatively involve Rainforest Aborigina people in
management.

To this effect the Review was undertaken in such away as to provide aforum whereby both
Government representatives and Rainforest Aborigind people could identify their particular
land management aspiraions and potentidly move towards the resolution of particular
grievances and concerns within the context of fourteen specific terms of reference. A
number of key problem areas, from al management perspectives, were identified that arein
need of negotiation and resolution in order to arrive at a cooperdive, equitable, and legaly
consistent approach to the management of the WTWHA. These key negotiating points are
seen by the Review as forming the foundetion for the development of an Interim Negotiating
Forum and aFina (Regiona Wet Tropics) Agreement by the year 2000.

These staged agreements are seen as a means of negotiating a way through current and
potentid future barriers to meaningful and efficent WTWHA management from both nor+
Aborigind and Aborigind perspectives. They are seen as a framework to implement the
various recommendations arising from the fourteen terms of reference of the Review. They
are dso away of providing certainty and resource efficiency for dl management interests,
both indigenous and nonrindigenous. Findly, the Interim Negotiating Forum and Find
Agreements are a means by which Rainforest Aboriginad people can secure their ongoing
culturd survivd. This is achieved through the development d a more coordinated and
holistic approach to protecting cultura values that recognises and respects the WTWHA as
aseries of dynamic indigenous cultura landscapes.

Re-nomination of the WTWHA for its cultural values

In addition to the notion of a staged gpproach to the development of a Find or Regiond
Wet Tropics Management Agreement between Rainforest Aborigina people and WTWHA
government management agencies, the Review also strongly supports the proposa for a
Commonwedlth funded detailed assessment of the culturd vaues of the region. Such an
assessment would serve as a precursor to the possible renomination of the WTWHA for its
cultural vaues over and above its current status listing for its naturd vaues only. Even on
nationd parks where cultura resource protection is one of the cardind principles of nationd
park management, the protection of cultura vaues appears to be secondary to natura
va ues protection within the WTWHA.

Culturd re-listing of the region would serve to even out this imbaance. It would also serve
as an important catays for ongoing Rainforest Aborigind cultura surviva by providing the
foundation and impetus necessary to develop an improved legidative and management
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framework to better protect the region’s cultural vaues, and to alow Rainforest Aborigina
people to access and manage Stes. Without adequate protection of cultural places,
ggnificant objects, and intangible cultural property such as; traditional knowledge, stories
and place names, the ability of Rainforest Aborigind people to maintain the integrity of their
unique culture and identity in the face of increasing pressures on the WTWHA is gregtly
diminished.

Furthermore, culturd re-listing has the potentid to act as a simulus for both Aborigina and
non-Aborigina economic development through the promotion of the region as offering an

internationaly unique cultural experience.

Concluding remarks

Given the possibility of aperiod of uncertainty and lack of clear policy direction with respect
to the government position on a staged agreement process, the Review recommends that
WTMA, DNR and DoE continue to pursue specific strategic options that are aready within
their capacity at the local leve of operation. Such options include the practicd day-to-day
issues referred to in this report, including the development of consultation and research
protocols, guidelines for permit assessment, contractud outsourcing of consultation needs
and the improved resourcing of advisory committees. It would be self-defesting for
government agencies to wait for what may inevitably prove to be along drawn out politica
decison on the Interim Negotiating Forum and Find (Regiona Wet Tropics) Agreement.
There are processes that can be implemented straight away in pardle to the agreement
process that will serve to further inform and reinforce the agreement negotiations when the
Interim Negotiating Forum and Find (Regiond Wet Tropics) Agreement eventudly become
endorsed.

The Review is dso seen as a mechanism for informing the development of a number of
rdlevant palicies and planning instruments. These included the findisation and implementation
of the Wet Tropics Plan, and the drafting of a particular Memorandum of Understanding
(MoU) between Rainforest Aborigina people and the DoE in relation to the assessment of
permit gpplications under the Nature Conservation Act 1992. Thisdraft MoU isseen asa
potentidly dgnificant development in the advancement of Aborigind interests in the
WTWHA. Once finalised and ratified by dl parties, it will provide a postive arting point
for ongoing change.

In overdl terms there is need for a more coordinated and proactive approach to Aborigina

issues in the WTWHA. The identified levd of commitment for fadilitating change in some
aress a the agency level needs to be supported by a greater level of commitment from

government as a whole. The Review recommendations provide a framework to ad
development of the necessary change required to meet existing statutory obligations and to
work a path through some of the practica difficulties associated with issues like culturd

heritage protection and the recognition of specific Aborigind rights and interests.

The advantage to government would aso be the recognition of the WTWHA as an example
of atruly equitable gpproach to the meeting of competing interests. International recognition
of the Wet Tropics World Heritage Area as an area committed to maintaining and
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trangmitting cultura values blended with contemporary land management practices will
reward Far North Queendand and Austraia through economic development and sustainable
tourism. This, in turn would bring benefits to dl sectors of the community.

Summary of the key e ements and findings of the Review:

Native title (induding common law native title rights) has specific implications for the
management of the WTWHA (paticularly on naiond parks) tha warants its
condderation as a sgnificant management issue.

The need for a more proactive and anticipatory approach to native title across dl
management regimes, particularly given that native title determination applications could
be accepted over approximately 80% of the WTWHA.

A szries of recommendations based on an evauation of previous WTMA policy on
Aborigind issues with a particular focus on the effectiveness (or otherwise) of current
mechaniams of involvemerntt.

The need for a more coordinated and uniform approach to Aborigina issues between
relevant government agencies and across al management regimes.

The need for a full and proper assessment of the cultural values of the WTWHA as a
precursor to possible renomination of the region for its cultura sgnificance,

That the State and Commonwed th governments fully support and resource any process
towards possible renomination of the region for its cultura vaues.

The need for arange of consultation and planning protocols for a variety of management
and research activities (specific examples and recommendations are provided).

That a number of obligations under existing legidation are arguably not being met by the
relevant WTWHA agencies paticularly in the context of consultation with Aborigind
interests and cultura heritage protection.

That an Interim Negotiating Forum and Fina Agreement between WTWHA
management agencies and Rainforest Aborigina people be developed as a means of
sructuring practical negotiated solutions to identified problem areas and for further
reinforcing aready successful Strategies.
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The Interim Negotiating Forum

The rationale for the negotiation of an Interim Negotiating Forum is based on arriving a a
coordinated, effective, and cost-efficient mechanism that attempts to meet the legidative
obligations of the State and Commonwedth Governments to:

(8 protect indigenous culturad heritage vaues,

(b) liaise, cooperate and have regard to the traditions and interestsof ~ Aborigina
people;

(c) have regard to the rights and interests of Native Title holders.

In practica terms, the purpose of the Interim Negotiating Forum isto:

(@ Identify and define specific management areas (eg. Protection of cultura

vaues, fire management, permit regimes, development proposas, employment  and
training etc.) for which dl parties are agreed to enter into ongoing negotiation to
formaise ajoint gpproach to management (theFind  Agreement);

(b) Set a time frame and mechanism for the development of the formdised
management arrangement (the Find Agreement);

(c) Edablish interim management and improved cultura heritage protection
measures to operate as the more formalised approach is being devel oped.
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Editorial Comments

This Volume 1 Review Report and the attached Volume 2 consultancy compilation
document were researched over a period of 20 months. A number of sgnificant changes in
policy and events have taken place during this time. As a conseguence some issues or
datements raised in the Review may require further qualification or comment to reflect the
change in circumgtances. The most important issues worth reflecting on are as follows:

The Divison 5 native title rights provision in the draft Wet Tropics Plan referred to in
David Yarrow's TOR 9 consultancy report (see Volume 2) was rejected by Minigteria
Council & its June 1997 meeting and invaidly removed from the Plan. The subsequent
court action by the three rdevant Native Title Representative Bodies later that year
rendered the newly gazetted Plan invalid on the basis that remova of the provison by
Minigterial Council without first going back to the Board was in breach of due process.
As at February 1998 the impasse over the ‘Divison 5’ issue had not been resolved, with
the result that a Wet Tropics Plan is dtill not in operation.

An agpparent change in policy by DoE Centrd Office, Brishane, towards certain
management agreements with Aborigina interests late in 1997 has put on hold some
attempts by Far Northern Region daff to facilitate management agreements with a
number of Rainforest Aborigind groups. As a consegquence any mention in the following
text, for example, of the attempts by DoE to develop a Memorandum of Understanding
with the rlevant traditiona owners for the management of Barron Gorge Nationd Park
and the development of a Memorandum of Understanding with Bama Wabu for permit
assessment processes, needs now to be qudified with the fact that these agreements may
not (a least for the moment) be endorsed by DoE°. Both the Review Steering
Committee and Bama Wabu see this as an example of a lack of political will and
commitment to negotiated agreements with Aborigind people a the senior level of
Government.

As of February 1998 the find outcome of the Commonwedth Government’s proposed
amendments to the Native Title Act 1993 (Cwith) remained unresolved. Consequently,
the full implications of native title for WTWHA management remain, in part, uncertan.
Note that any changes eventudly made to ndtive title legidation do not undermine the
proposdl in this report to move towards a staged negotiated agreement. The rationale for
the Interim and Fina Agreement is founded in mesting existing culturd heritage and
consultation obligations as much as it is a mechaniam for reconciling netive title and
western management interests.

S BamaWabu provided the Review Steering Committee with aletter it received from DoE, (Far Northern
Region) dated 15 December 1997, indicating that it was presently unable to continue working with Bama
Wabu on the draft MoU because of uncertainty regarding the future of the Native Title Act 1993
(Cwlth). Up until thispoint intime DoE staff had been in a position of being able to work with Bama
Wabu (and others) to develop the draft MoU to a stage where it was awaiting final endorsement from
DoE Central Office, Brisbane.
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Section 1.2 provides a profile of the WTWHA. It has proven a difficult task to present a
perspective of the region that is not ethnocentrically biased or superficid in its portraya

of the land ownership arrangements and vaues of the region. What has been attempted is
a means of showing tha the WTWHA is a very complicated arrangement of land

ownership patterns and management regimes that cuts across a number of world views
and vaue priorities. An attempt is aso made to make the point that the particular world
views of Rainforest Aborigina people do not necessarily fit into the various philosophicdl,
legd and adminigrative frameworks usudly preferred by western land managers (and
that this has sgnificant implications for WTWHA management). Any offence or devauing
of aparticular cultura perspective by the author is regretted.

In a number of places throughout the text the term ‘Bama is used as a synonym for
‘Rainforest Aborigind’ people. It is acknowledged that this term is not used universdly
by al groups throughout the WTWHA.. For consstency with itsusein (a) severd of the
Volume 2 consultancy reports, (b) a number of the earlier documents used as source
materid, and in (c) a number of the direct quotations appearing throughout the text, the
term ‘Bama has been retained. However, the point remainsthat not dl  groups within the
region share a preference for the use of thisterm.

The WTMA Board, at meeting no 27 (February 1998), endorsed the establishment of an
Interim Negotiating Forum as a preiminary recommendeation from the Review. The Board
preferred the terminology ‘ Interim Negotiating Forum’ to ‘ Interim Agreement’, the latter is
the origind term used by Dde et al. (1997) in the TOR 12 consultancies. In effect the two
are based on the same processes with the same proposed outcomes. They are used
interchangesbly throughout thisreport. A draft transcript of the Board' s decisonisas
follows

‘The Board
(a) endor sed the establishment of an Interim Negotiating Forum to:

identify and define the specific management areas (eg cultural heritage
protection, fire management, consultation and resear ch protocols, walking track
development, permit regimes etc.) that need consideration in ongoing
negotiation of formal cooper ative approachesto management of the WTWHA
and other issues

edtablish interim management and cultural heritage protection arrangementsto
oper ate asthe formal ongoing negotiations proceed,

b) endor sed the appointment of a joint State-Commonwealth funded coor dinator to:

assist each negotiating party to establish workable, representative, negotiating
teams
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ensurethat the negotiating teams have sound mechanismsfor consulting with
their constituencies

formulate and structure the key pointsfor negotiation
facilitate these negotiations to a suitable endpoint during 1998

negotiate joint funding arrangements
(Draft Board Minutes, Meseting no 27, Agenda Item 8.1)

Note that the coordinator postion identified in part (b) is equivalent to the ‘High Profile
Facilitator’ identified throughout this VVolume 1 report and in the origind TOR 12
consultancy reports (Volume 2).

In relation to cultura heritage or culturd vaues, the term protection is consdered in the
Review in a broad sense that covers not only the existence of relevant legidation and policy
provisions but aso the strategies and resources available to implement these provisions. The
Review takes the position that the existence of legidation and policy does not automatically
equate to adequate protection. Firstly any assessment of the protection of cultural
vaues/cultura heritage needs to congder the adequacy of legidation and policy. Secondly,
there is aneed to consder whether WTWHA managers at the day to day level of
management are meeting any statutory requirements or implementing relevant prescribed
policy. Findly, any assessment of the relevant protection measures needs to be undertaken
collaboratively with the traditional custodians of those particular cultural values.

The Volume 1 Review report and the Volume 2 consultancy report compilation contain
complex and detalled legd and technicd argument, making them, a times difficult
documents to work through. The author would encourage perseverance on the reader’s
behaf. Those preferring a more smplified overview of the Review findings should perhgps
refer to the following sections before tackling the more in depth analyses contained in the
main Volume 1 text and the origina consultancy reports:

The Executive Summary of the Volume 1 report.

Section 1.5 (Volume 1) “Summary of condraints and opportunities affecting the
involvement of Rainforest Aborigina people in the management of the WTWHA”.

Part 5 (Volume 1) “ Summary of Recommendations’.

The various executive summaries included in the individua Volume 2 consultancy reports.

(3. Fonona

Mr Bruce Lawson
Review Co-ordinator

XXVI



Abbreviations, Acronyms and Specific Terminology

ALA
ANCA
ATSIC
Bakanu
Board
CAPs
CMA
CRA

Cultural Records Act

CYLC
CMA
DEETYA

DFSALA

DNR
DPI
DoE
DOGIT

dWTP
EIS
EIA
FA
GIS
I[UCN

LA
Land Council

LPGA
NCA
RCIADIC

Review

WHA
WTMA

WTP
WTWHA

WTQWHACA

Aboriginal Land Act 1991 (QId)

Audrdian Nature Conservation Agency

Aborigina and Torres Strait Idander Commission

Bakanu (Cape Y ork) Development Corporation

Wet Tropics Management Board

Commercid Activity Permits

Cooperative Management Agreement

Cultural Record (Landscape Queensland and

Queensdland Estate) Act 1987 (Qld)

Asabove

Cape Y ork Land Council

Cooperative Management Agreement

Commonwed th Department of Employment,
Education, Training and Y outh Affairs

Department of Family Services and Aborigind and

Idander Affairs

Queendand Department of Natura Resources

Queendand Department of Primary Industry

Queendand Department of Environment

Deed of Grant in Trust (form of Aborigind and Torres
Strait Idander land tenure)

Draft Wet Tropics Plan (October 1995 version)

Environment Impact Statement

Environmenta Impact Assessment

Forestry Act 1959 (QId)

Geographica Impact Assessment

The Internationa Union for the Conservation of Nature
(the World Conservation Union)

Land Act 1994 (QId)

Aborigind Land Council used interchangeably with

Native Title Representative Body

Local Government (Planning and Environment) Act

1990 (Qld)

Nature Conservation Act 1992 (QIld)

Royd Commission into Aborigind Degths in Custody

The Review of Aborigind Involvement in the
Management of the Wet Tropics World Heritage Area

World Heritage Area

The Wet Tropics Management Authority (The
Authority)

The Wet Tropics Plan

Wet Tropics World Heritage Area

WEet Tropics of Queendand World Heritage Area

Conservation Act 1994 (Cwith)
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WTWHPMA or

Wet Tropics Act

Bama

Country

Wet Tropics World Heritage Protection and
Management Act 1993 (QId)
Wet Tropics World Heritage Protection and
Management Act 1993 (QIld)

The name used by alarge proportion of Aborigina
people (but not dl: see*Editorid Comments') within

the WTWHA to describe themselves as Aborigina
people from the rainforests.

The traditiond estate (incorporating the bio-physica

environment, and the associated culturd Stes, objects,

places, stories, law, knowledge and other intangible
cultura property associated with that estate), recognised
according to indigenous custom and tradition as
belonging to a particular individud, family, or triba

group.

Grassroots

A term commonly used by Rainforest Aborigina people
to refer to individuals of the broader Aborigind

community rather than to the number of representative

bodies that are often more directly involved in
negotiations and political processes.

Land Coundail

Meaningful
Involvement

Protocols

Native Title Representative Body such asthe Cape
York, North Queendand, and Centra Queendand Land
Councils.

By way of aworking definition (seeaso Yarrow
1996h). Involvement that is:

congstent with the aspirations of Aborigind people,

based on dl-inclusve processes focusing on equity in
decision-making (as defined by agreements and protocols)
consgtent with the obligations of government agenciesto
consult and cooperatively involve Aborigind people
consgtent with any acknowledgment in legidation or policy
as to the contribution that Aboriginal people can make to
management, and

redigticaly able to be achieved within the current range of
WTWHA management respongbilities.

Provide guidance in consultation and decision-making

processes - they are the rules which have been agreed
upon.
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Whole of A uniform and coordinated inter-departmental and inter-

Government governmenta gpproach to management issues, with an

Approach across the board level of commitment backed up with an
aopropriate level of funding.
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Part 1: Background

1.1 Introduction

1.1.1 Aims, objectives, and expected outcomes of the Review

The Review of Aboriginal Involvement in the Management of the Wet Tropics World
Heritage Area (the Review) examines the procedures, policies, laws, and agreements that
influence the involvement of Aborigina people in the management of the World Heritage Area
(WHA). As endorsed by the Wet Tropics Ministerid Council the Review consders the
involvement of Rainforest Aborigina people across dl tenures and management regimes. It is not
just areview of the Wet Tropics Management Authority (WTMA).

The Review datempts to assess which mechaniams of Aborigind involvement have been
effective, or otherwise, and identify particular opportunities or problem aress. It makes
recommendations to Minigterid Council through the Board on the best ways to advance the
involvement of Rainforest Aborigina people in the management of the WHA. Particular attention
is given to the protection of indigenous culturd heritage vaues and native title rights and interests.
Aninvedigation is made of the legd, political, technical, and financid redlities thet often congrain
government agencies and affect Aborigind interests.

Specific Terms of Reference (TOR) and a ligt of expected outcomes endorsed by Minigterid
Council in March, 1995, help defined the overdl aims and objectives of the Review.

A mgor objective has been identified as the development of ‘appropriate mechanisms for
proceeding towards a memorandum of undersanding or regional Wet Tropics
agreement” (Min Con 9 Agenda Item 3.3; see dso Appendix 1). This agreement between
Rainforest Aborigind people and rdevant WHA government agencies would be negotiated on
the bass of the findings and recommendations arisng from the fourteen TOR ( in particular,
TOR 12).

Fndly, the Review of Aborigind Involvement in the Management of the Wet Tropics World
Heritage Area should not be seen as a ‘recipe book’ solution to dl the issues and concerns
currently facing both government agencies and Aborigina groups dike. Those with that
expectation are likely to be disgppointed with this particular report. The issues are just too
complex and the ground rules unclear and ever-changing for the Review to provide dl the
answers a this point in time. This is particularly true in the context of native title, where
government policy is unclear and the future of native title legidation undecided.

The Review provides a set of short and long-term goals and directions that can be achieved by
Rainforest Aborigina people and WTWHA agencies provided commitment to negotiation and
the addressing of resource inequities are met.



1.1.2 The Review Process

Background

In late 1993 the Rainforest Aborigind Network (RAN), with the support of many Aborigind

people, urged the Wet Tropics Minigerid Council to undertake a mgor review of Aborigind

involvement in the Wet Tropics management scheme. The Minigterid Council agreed to the
proposal and authorised the Wet Tropics Management Authority (WTMA) to develop relevant
Terms of Reference. After consultation with Aborigind people and Government departments the
Board recommended 14 Terms of Reference (TOR) to Minigteria Council for find endorsement
in March 1995. These TOR (and alist of expected outcomes) are presented in Appendix 1.

The WTMA provided most of the financid resources to undertake the Review. Sgnificant
funding was aso provided by the Aborigind and Torres Strait Idand Commission (ATSIC) and
the North Queendand Aborigind Land Council for the TOR 12 and TOR 11 consultancies,
respectively. Various government and non-government organisations and individuas provided
extendvein-kind assistance,

Although the Review Coordinator was not gppointed until the end of March 1996, certain
aspects of the Review were in operation by November 1995. The Review was initidly
envisaged to take 18 months to complete (September 1997) but funding was identified by
WTMA to continue operation until December 1997 in response to certain unforeseen delays.

Participation and Consultation

The Review process was overseen by afive member Aborigind Steering Committee made up of
representatives from various Aborigind groups:

Steering Committee

Mr Vince Mundraby Review Chair person, (Interim Chair Bama Wabu)
Mr Phil Rist (Girringun Eldersand Reference Group)
MsJenny Prior (Chair ATSIC Regional Council Townsville)
Ms Nerelle Nicol (Chair ATSIC Regional Council Cairns)
Mr Terry Murray (Ngadjon Mitcha Jimmar-ma Aboriginal

Corpor ation)

A Departmental Reference Group (DRG) was later established to provide policy advice
and to comment on proposals arising from the Review. Nominated representatives were as
follows

*Dr. Warren Nicholls (Commonwealth Department. of Environment, Science and
Technology )

*Mr. Paul Travers(Queendand Department of Premier and Cabinet)

*Mr. Darryl Killin (Queensland Department. of Natural Resour ces; Forest Resour ces)
*Mr Allan Cattermole (Queensand Department. of Natural Resour ces, Forest

Resour ces)



*Mr. Geoff Meadows (Queendand Department of Environment)

*Mr. Terry Piper (Queendand Department of Environment)

*Mr Cameron Feltham (Far North Queendand Regional Organisation of Councils)
*Brian Burkett (Queendand. Department of Family, Youth and Community Care)

On occasions different departmental representatives to those listed above attended DRP
meetings or provided advice and comment.

The Commonwed th Department of Industry, Science, and Tourism declined an offer to formdly
gt on the Departmental Reference Group, preferring instead to maintain amore informal
relationship with the Review.

Input from government agencies was not just limited to these departmenta nominees. The DRP
served to provide a conduit for information flow between the Review (including the coordinator
and the various consultants), the Review Steering Committee, and the various relevant
Departments.

The Review Coordinator ( Mr Bruce Lawson) is an employee of the Wet Tropics
Management Authority.

Workshops and meetings were organised in conjunction with DNR, DoE, the three relevant
Aborigind Land Councils, and other Aborigina representative groups (including ATSIC
Regiona Councils) to facilitate discusson and input from as wide a range of stakeholders as
possible. Discussion papers and questionnaires were aso used to generate feedback and
comment.

Of the 14 Terms of Reference, five (TOR 1, 9, 11, 12, 13, 14) were undertaken by consultants
due to their specidist expertise in the rdlevant area. The remaining eight TOR were researched
and presented by the Review Coordinator. In many cases this research was based on a
literature search of existing consultancy reports, policy documents, and briefing papers.
Questionnaires, interview sessions, and workshops were dso used to address the terms of
reference.

The consultants contributing to the Review are as follows:

Lynn Baker (TOR 12A, 12B)
Allan Dale (TOR 12A, 12B)
Ross Johnston (TOR 12A, 12B)
David Yarrow (TOR 1, 9,11, 12A, 13, 14)

Kylie Pursche as Editor, for research assistance and contributed to the devel opment of
Appendix 2aand 2b.

The WTMA funded Community Liaison Officers (CLO's) played an integrd role in the overdl
Review process by providing direct comment and feedback on specific issues, facilitating



mesetings and workshops, and acting as an essentia information conduit to the wider Aborigind
community.

1.1.3 Structure of this document

This particular document is the first of two volumes to make up the entire Review report. Its
purpose is to provide a thematic overview of the key themes, issues and recommendetions
arisgng from the fourteen terms of reference. The first volume aso contains the recommendations
relaing to the step-wise development of a forma management agreement between Rainforest
Aborigina people and WTWHA managers. The development of an Interim Negotiating Forum
and Find (Regionad Wet Tropics) Agreement is a key recommendation of the Review.

These agreements are seen as the framework on which to attach the findings of the fourteen
TOR under investigation. The second volume is presented as a compilation of the consultancy
reports, (plus some earlier reports pertinent to the 14 Terms of Reference), used to inform the
Review investigation. In some cases they are a complete response to specific TOR, in others, a
response to specific issues that cut across one or more TOR.

Essentidly two main themes gppear to link the fourteen TOR. These are based on firgly
recognising Aborigind peoples aspirations and, secondly, identifying ways of better meeting
these aspirdtions through the evauaion of exiging and potentidly new mechanisms for
involvement in the WTWHA. Shaping the nature of these two themes is a number of key
underlying issues. As shown in Figure 1 (see page 6), these include areas of government
responsbility, native title rights and interests, the draft Wet Tropics Plan, and the protection of
World Heritage values. Figure 2 (see page 7) highlights the key issues in each term of reference
and how they interrelate with each other.

As they gopear on paper the various TOR are quite genera and nonprescriptive. This has not
been a problem for the Review. Most stekeholders, particularly Aborigina people and ther
representative organisations, have a clear idea of the specific issues that need to be addressed.
Consequently the Review process has tended to focus on issues rather than on individua TOR.
This issue based approach enables the Review to concentrate on providing a set of tangible
outcomes. The fourteen TOR 4ill remain as the underlying framework for any recommendations
and outcomes.

The Review is structured around the development of an Interim Negotiating Forum between
Rainforest Aborigind people and government agencies for the management of the WTWHA.
This Interim Negatiating Forum will provide direction for the ongoing negotiation of the Find (
Regiona Wet Tropics) Agreement over the next few years. Thus the work completed from each
of the terms of reference will assis in the development of this framework by indicating possible
points for negotiation and areas in need of change.

TOR 14 provides guidelines to ensure that any agreement fully recognises the implications of
native title rights. TOR 12 ensures that a full assessment of socid, economic and environmentd
impacts of joint management aspirations has been undertaken from both an Aborigind and
government agency perspective. Thus the completed report focuses on linking the Terms of



Reference for the Review to the development of a Regiona Wet Tropics Agreement (see Figure
1). Such an agreement was seen by Minigteria Council as one of the origina expected outcomes
of the Review (see Appendix 1) and was supported, in principle, by the Wet Tropics
Management Authority Board of Directors (the Board) during its development in 1997.

The various TOR rdating to each section throughout this report will be identified in brackets
aongsde each section heading.
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o _ 14. NATIVETITLE : _
1.1.4 Reviewing the literafdre: constraints on accurate interpretation and

an al]ysis |

What Isthe impact of management What does it mean for current and future

deciAONimber of research difficulfies and underlyingamagenpeitref WaYMdAR identified before
proceeding any further with this report. Discusson will focus on identifying possble
shortcomings in any desktop analyss of Aborigind aspirations and concerns, in an attempt to
identify potential problem aress. In the case of this particular Review most concerns were able
to be overcome viathe ‘ ground-truthing’ role of the Review Steering Committee, and from input
provided by the Departmentd Reference Group. However these concerns are sill worth
discussing in an attempt to facilitate the continued development of redlitic sudies in the future.

Firdly, it is important to condgder the influence that culturdly based differences in perspective
have in shgping discusson. A sgnificant proportion of the literature on Aborigind involvement in
protected area management is written by non-indigenous people. Thus there is the potentia for
analysis to be tainted by the particular socid, cultura or politica baggage that each author brings
to the Situation. Idedly there is a need for any conclusions or drategies to be ‘redity-tested’ by
Aborigind people themsalves. This in itsdf, can be problemétic given the inherent difficulties of
cross-cultura communication. Many problems, including alack of support from Bama, could be
overcome by collaborative studies or by Aborigind people themsealves directing the research
through a project steering committee. The Kuku Ydanji fire study, coordinated by Rosemary
Hill (James Cook University) and conducted during the period of this Review, should be seen as
a benchmark for the type of collaborative research possible.

Secondly, there is a risk that any andyss of government policy may overlook the fact that
protected area managers, sometimes even despite their best intentions are frequently
congtrained by legidation, bureaucratic processes, and a lack of resources. Any atempts to
provide ‘quick-fixX’ recommendations to perceived shortcomings in current government policy
that overlook the intricacies of the bureaucratic pathway risk being srategicaly unsound and
destined to fail. Thus any congderation of problem aress needs to understand whét is happening
behind the scenes in order to develop redidtic drategies that have the potentid to facilitate
change. In many cases dgnificant changes to the levels and effectiveness of Aborigina
involvement in WTWHA management will require a turn around in both the current politica
climate and most bureaucratic cultures. This last point will be discussed further throughout the

report.

The third issue to be aware of is the fact that with the enactment of the Native Title Act 1993
(Cwith), the more recent High Court Wik decison and the development of specific socid justice
programs and recommendations, the pace of land-use politics is a a level not seen before in
Audrdian history (Guy 1996). Consequently there has often been insufficient time to work
through and ‘test casg  the many and varied legd implications and subtleties of new statutes or
agreements. This in turn means that it is often very difficult for both Aborigina people and
government land managers dike to develop a policy framework for dSrategies when the
underlying statutory foundation is so unclear or contentious.



Findly, it is important to avoid generdisstion when identifying Aborigind aspiretions for
WTWHA management. Despite acommonly held perception by non-indigenous people, thereis
in fact no single pan-Aborigind culture or uniform set of vaues common to dl groups (Jones
1996). Consequently, it is incorrect to assume that management issues and solutions gpplicable
to one Stuation will automaticaly be relevant to the range of separate traditional Aborigina

estates and historical associations to be found within the WTWHA.

In summary, it is recommended that any discusson of Aborigind involvement in WTWHA
management (including the one provided in this particular paper) needs to be conddered in the
context of the issues and concerns mentioned above. Not to do so would risk trividisng and
underestimating whet is essentialy an extremely complex issue.

1.2 WTWHA Profile

1.2.1 Biophysical setting

The wet tropical rainforests of northern Queendand are recognised by many western observers
as amongst the most outstanding natura features on earth. The specid sgnificance of the region
was formaly recognised in 1988 when 900,000 hectares of tropical rainforest and associated
habitats were placed on the World Heritage List. Known as the Wet Tropics World Heritage
Area (WTWHA), this region of spectacular scenery and high biodiversity extends in a narrow
band for approximately 450 km from Townsville to Cooktown (Wet Tropics Management
Authority 1995) (Map 1).

This range of tropica forests contains one of the most diverse and complete living records of the
mgor stages in the evolution of terrestrid plants. It dso provides one of the most complete and
living records of the history of the marsupids and the songbirds. The large number of endemic
and relict species particularly amongst the plant community is extremdy high (Wet Tropics
Management Authority). For a more detailed account of the region’s biological and evolutionary
sgnificance reference is best made e sawhere (Rainforest Conservation Society of Queendand
1986; Wet Tropics Management Authority 1995; Cairns and Far North Environment Centre
1995).

1.2.2 Socio-political setting

The complexity and diversty that is so characteridtic of the region’s naurad environment is
matched by the complexity of the contemporary and traditiond land tenure systems and the
asociated management regimes that in pat define the region's socio-political  context.
Higtoricaly, indigenous land ownership and management rights have tended to be overlooked or
devaued by the more dominant non-indigenous system. The Situation is further complicated by
the fact that some Rainforest Aborigina groups have been
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dispersed and fragmented in the post- European settlement period making traditiona ownership
patterns, in some cases, not always as straightforward as government land managers would like.

Not surprisngly, from a Bama perspective, the western land tenure and management system is
perceived to be just as complex and convol uted.

10



1.2.2.1 Theindigenous cultural landscape dimension

The WTWHA is part of a series of ‘living’ cultura landscapes belonging to Bama (Rainforest
Aborigind people) for whom the region has important socid, economic, and spiritud sgnificance
(Hordfdl, 1990; Webb, 1995). A separate set of Aborigind  environmental management
regimes exigts, in turn, to care for or promote the integrity of these cultura landscapes (Webb,
1995). There are, for example, up to 46 incorporated Aborigina groups within the region
(WTMA, 1993), including three land councils and peak representative bodies such as Bama
Wabu, Girringun Elders and Reference Group Aborigina Corporation, and the Kuku Y danji
Reference Group.

To Rainforest Aborigind people the western tenure system is subordinate to the origind cultura
landscape system devel oped over many thousands of years. As such most Bama do not accept
the legitimacy of the view that the western tenure systemn, and its associated statutory provisons,
provide the framework and direction for WTWHA management.

1.2.2.2 The native title per spective

In addition, at least 80% of the WTWHA is dso potentidly claimable by anumber of Aborigind
groups under the Native Title Act (1993) (Cwith) (NTA) (Y arrow, 1996a). Although a number
of dams have been lodged with the Native Title Tribuna (twelve for the region, as of July,
1997) none have yet reached the fina determination stage. Outside of this essentidly western
approach to native title offered by the NTA 1993, Bama assert their prior ownership of the
WTWHA under common law (as per the Mabo High Court decision). At this point in time the
implications for land ownership and management within the WTWHA of both common law
native title and the forma recognition of native title rights under the NTA 1993, have not been
fully agreed upon. A complicating factor has been the lack of a formal response by both State
and Commonwedth government departments to a number of the legd arguments presented in
the TOR 14 consultancy by David Yarow (Yarrow, 1996b). In addition not dl of the
arguments making up the native title debate have a purdy managerid or legd basis. Discusson is
often based on misinformation, mistrust, and the pursuance of persond agendas.

1.2.2.3Western land tenure

From awestern perspective, the WTWHA contains nearly 700 parcels of land, including private
property, national parks, Sate forests and arange of leases. Approximately 95% of the region is
controlled under various tenure arrangements by the State of Queendand, with the Department
of Naurd Resources and the Department of Environment sharing the main land management
responghilities.

Parts of 14 loca government aress (including Aborigind ‘Deed of Grant in Trust’ reserves) dso

lie within the World Heritage Area boundary. The Wet Tropics Management Authority was
established in 1992 to coordinate the management of the region.

11



1.2.2.4 Cultural values

The Wet Tropics of Queendand are included on the World Heritage Ligt for its natura heritage
vaues only. Thisis not to suggest thet the cultura vaues of the areaare not highly sgnificant. To
Bama, this fact goes without saying.

Rainforest Aborigind people (and, in fact, indigenous Audtraians generdly) see the trend by
western managers to manage a region’s vaues according to two distinct categories (ie. natura
and cultural values) as atificid and inadequate. Rainforest Aborigind people adopt a holigtic
view of the landscape, asserting that a region’s naturd and culturd vaues are in fact inseparably
interwoven within the socid, cultura, economic, and legd framework of Bama custom and
tradition. They are dso concerned at the tendency, particularly at the day-to-day levd of
management, by western managers to treat cultura heritage condderations as secondary to
those afforded to natural values.

Despite the hedtancy of many day-to-day WTWHA managers to implement a more baanced
approach to values protection there is a growing international trend amongst protected area
managers to recognise the merits of such an gpproach. For example, the 1Vth World Congress
on Nationa Parks and Protected Areasidentified that:

‘ Increasingly, theresour ces which justify establishment of protected  areas
include cultural landscapes and adapted natural systems created by long-
spirituality and subsistence practices, which frequently  contribute to the
maintenance of biological diversity. Protected areasare thus to be seen as
making important contributionsto conserving cultural as well as biological
diversity.’

(IJUCN 1993,p 7)

The cultura survival of contemporary Rainforest Aboriginal people is aso seen to be inextricably
linked to the integrity of the region’s rich and varied culturd vaues (Fourmile, 1995).

Daeet d. (19973, p 3) (TOR 12 consultancy part A) identified that:

‘Bama are deeply concerned that ther cultural identity is dying, and that
newly found rights are being regulated before they are able to take
advantage of the social and economic benefitsthey provide'.

There are at least 16 Aborigind language groups whose estates include part of the WTWHA
(WTMA, 1993). Each group has their own traditiona links with particular aress, and a
respongbility for its proper management defined by the groups particular st of customs and
traditions. From a western scientific perspective Rainforest Aborigind people are seen to
maintain a unique and digtinctive spiritual and economic association with the region (Horsfdl and
Fuary 1988; Horsfdl, 1990). In turn the significance of this association has aso been recognised
by the massve north Queendand tourigt indudtry, resulting in an ever increasing range of
‘Aborigind cultural experiences on the market.
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Despite this recognition of the dgnificance of the region’s culturd heritage the focus of
management throughout the WTWHA is primarily the maintenance and protection of the natura
vaues for which the region was originadly recognised. This management focus fals within the
guidelines of the World Heritage Convention, to which Audrdia became a signatory in 1974.
This does not mean that the region’s cultura vaues are ignored within the management scenario.
Various pieces of both state and commonwedth legidation provide an obligation for the region’s
cultural heritage to be protected, as do a number of national and international agreements and
conventions (including Article 4 of the World Heritage Convention). However, this obligation is
not as criticd asif the WTWHA was aso listed for its cultural values.

In many cases Bama are unhappy with the level of protection afforded by current legidation and
policy (see, for example Fourmile 1989, 1995; Sutherland 1993; Elders and Reference Group
1994; Nayutah 1994; Bama Wabu 1996). In some cases this concern relates more with the
implementation of legidation than with the actua nature of the legidation itsdf. Obligations for
cultural heritage protection under exising State and Commonwedlth legidation are a mgor
incentive for the ongoing negotiation of management agreements between Rainforest Aborigind
people and WTWHA managers (Daeet d. 1997a: TOR 12).

1.2.2.5 Dispossession

Certainly conflict is no stranger to the WTWHA.. The forced dispossession of Aborigina people
from ther traditiond estates began about 130 years ago (Bottoms, 1992). As Hordfdl and
Fuary (1988, p 14) note:

“ Aboriginal people were assaulted on all fronts: they worked asforced labour

or for rationsin a number of industries, they were shot or poisoned as the
demand for their |  and increased, they suffered from a range of introduced
diseases, became addicted to tobacco, alcohol and opium, and were in many
casesremoved from their land and placed in missons or on  government
reserves’

As ealy as the 1930's conflict between the newly established non-indigenous occupants
developed over resource use in the region (Wet Tropics Management Authority, 1995). Since
then growing awareness of the conservation vaues, the potentid for real estate profits, and the
tourism potential of the region has resulted in new dimensons to the controversy. This pesked
with the proposd to lig the region in the mid eighties.

Debates raged in the Queendand and Federa parliaments, and communities became divided
over the issue (Wet Tropics Management Authority, 1995). The then state government opposed
the listing, and a change of government was required before a shared management scheme
between the Queend and and Commonwed th governments could findly be agreed upon (Webb,
1995).

Many rainforest Aborigina people and representative organisations also objected strongly to the
listing proposal. One particular account States:
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“ No other non-government landownerssurrendered somuch landto  World
Heritage listing as did the rainforest Aboriginal peoples. Without serious
discusson or negotiation, rainforest Aboriginal people were forced to
contribute the most of all the landholders in order to bring greater benefit to
the new ‘lifestylers and the hundreds of thousands of visitors and/or tourists
now dominant in regional palitics and commerce”’

(Bama Wabu 1996, p 8).

1.2.2.6 Conclusion

Particularly when considering the interface between indigenous and nortindigenous aspirations,
rights, and interests any andysis of controversy over land-use in the WTWHA needsto focus on
this issue of power and equity. Furthermore, any meaningful examination of heritage legidation
and management in the region needs to take into account management process bias, equity in
decisonrmaking, and levels of empowerment and control. Fundamentd issues such as the
recognition and accommodeation of traditiona land ownership rights and responsibilities and
other obligations and interests under customary law cannot be excluded from any redigtic
attempt to reconcile and resolve outstanding conflict.

In summary any discusson of the involvement of Aborigind people in the management of the
WTWHA needs to consder the opportunities avalable for Bama to meet their traditiona
obligations and contemporary aspirations on their terms and in their own way. After dl, the
particular world views of Aborigina groups within the WTWHA do not necessaxily fit into the
ideological, inditutiona, statutory and adminigrative frameworks preferred by western land
managers.

1.3 National and International Obligations and Responsibilities

WTWHA legidaion and management policy does not develop in isolaion from events and
atitudes nationdly and internationaly. There are a range of domestic and internationa laws,
conventions, policies and recommendations that have the potentid to influence the way
Aboriginad issues are currently addressed in Far North Queendand. This section proposes to
briefly examine these factors in terms of how these, in many cases, mordly and legdly, obligate
relevant governments to facilitate Aborigind participation in the management of the various
tenures within the WTWHA. For a more detailed account reference is best made to Fourmile
(1995), Archer (1996), Lawrence (1996).

1.3.1 The domestic situation

A number of ethicd, adminidraive and legidative developments in Audrdia have recently
furthered Aborigind rights, making it inevitable that some form of joint management arrangement
will be a sandard component of natural resource and land management in northern Audrdia
(Dde 1993). The enactment of the Northern Territory Land Rights Act 1976 (Cwith),
(including amendments to enable dready established nationa parks to be clamed), and the
establishment of joint management arrangements a Uluru - Kata Tjuta, Kakadu, Gurig, and
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Nitmiluk national parks set a precedent for protected area management in Audtrdia that firmly
linked indigenous involvement with the issue of land rights. This link established a new socid
context for protected area management that continues, to this day, to attract conflict as it
chdlenges the well entrenched view of anationa park needing to be uninhabited.

The developing connection between protected area management and Aborigind  sdif-
determination and culturd surviva has been boldered in those states and territories lacking
adequate land rights legidation by the Mabo and Wik decisions and the subsequent Native Title
Act 1993 (Cwilth) (NTA). The implications of native title as a management issue in the
WTWHA will be consdered in alater section.

A number of other government initiatives and drategies have dso helped to focus greater
attention to Aborigind issues and, in some cases, precipitate change. In June 1992 4l
governments indicated support for most of the recommendations of the Roya Commission into
Aborigind Desths in  Cudody, incuding Recommendetion 315, the Millstream
Recommendation, and Recommendation 314°%. In addition, governments have agreed to
undertake a range of measures under the Ecologicdly Sustainable Development Strategy to
‘ensurefull participation by Aboriginal and Torres Strait Idander peoplesin community
progress towards ESD’ (Nationd Strategy for Ecologicaly Sustainable Development, p 47,
after HRSCERA 1993).

The vaue of traditiona skills and knowledge in protected area management is also recognised in
the Nationa Strategy for the Conservation of Audralid s Biodiversity.

This document highlights the importance of indigenous knowledge in enhancing the knowledge,
understanding, and conservation of biologicd divergty (Nationd Strategy for the Conservation
of Audrdid s Biodiversity, p 31; after HRSCERA 1993).

A recent review of World Heritage Area management in Audrdia by a House of
Representatives Standing Committee on the Environment , Recreation and the Arts
recommended that:

‘ the Commonwealth Government encourage managing agencies to review
the involvement of indigenous people in the management of world
heritage areas where they have continuing, traditional associations, with a
view to:

a) identifying additional measuresfor ther involvement; and

b) implementing these measures
(HRSCERA 1996, p 69)

6 Recommendation 314 cites the need for adequate notification, consultation, and negotiation between
government representatives and Aboriginal groups affected by amajor proposal for a mining or tourism
development.

Recommendation 315 provides a set of 10 principles aimed specifically at advancing the protection and
preservation of the rights and interests of Aboriginal people with cultural, historical, and traditional
association with national parks.
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It is interegting to note that the Committee made a specid point of stating that once identified
these additional measures for involving indigenous people in WHA management need then to be
actualy implemented. It is suggested that this perhaps reflects a concern by the Committee to
see that any relevant and appropriate recommendations do not get passed over without due
condderation. Another significant comment from this particular review is that the Commonweslth
Depatment of Environment Science and Technology (DEST) is obligated through its stated
functions to ensure that cultura vaues are protected even though a WHA property isn't listed
for cultural vaues (HRSCERA 1996, p 67). Given that the Minister respongble for DEST is
aso a member of the WTWHA Minigerid Council (the main decison-making body for the Wet
Tropics), then this obligation has sgnificant implications for the protection of Aborigind cultura
vaues within the WTWHA.

Findly, and again within the specific context of the WTWHA, Section 10 (5) of the Wet
Tropics World Heritage Protection and Management Act 1993 (QId) (WTWHPMA)
compelsthe Wet Tropics Management Authority to, asfar as practicable:

(a) haveregard to the Aboriginal tradition of Aboriginal people particularly
concerned with theland in the Wet Tropics Area; and

(b) liaise, and cooperate with, Aboriginal people particularly concerned  with
land in the Wet TropicsArea.

Furthermore, in the Preamble to the WTWHPMA there is an acknowledgment by the
Queendand parliament of the sgnificant contribution that Bama can make to the future
management of the region, particularly through joint management agreements. However, to date
there have been no cooperative or joint management agreements devel oped between Aborigina
people, the WTMA, and/or relevant |andholders within the region.

In addition, the “Protection Through Partnerships’ document (WTMA, 1997) (companion
volume to the statutory Wet Tropics Plan) outlines WTMA policies and actions on a range of
Aborigind issues, including the need for the Authority to develop anumber of specific guiddines
and protocols collaboratively with Rainforest Aborigina people (see Appendix 4). It dso
proposes that the Authority will encourage and fecilitate the development of management
agreements between government agencies and Rainforest Aborigind people subject to () the
agreement being consstent with Audrdia's obligations under the World Heritage Convention,
and (b) the involvement and support of the actud land manager or owner. The Review provides
a range of mechaniams and an underlying framework to facilitate the development and
implementation of these particular policy items and proposed actions.

There are a0 dgnificant existing obligations for the recognition of Aborigind interests and for
the cooperative involvement of Aboriginad people under the Nature Conservation Act 1992
(Qld) (NCA) which, in comparison to legidation in most other Audrdian dtate jurisdictions,
reflect a relatively progressive gpproach to nature conservation and management. In particular
there is arequirement under the Nature Conservation Act 1992 (QId) to:
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(a) asfar as practicable, administer the Act in consultation with, and having
regard to the views and interests of Aboriginal people and Torres Strait
|landers (s.6); and,

(b) achieve the object of the Act (viz. the conservation of nature) recognising
theinterest of Aboriginal peopleand Torres Strait Ianders in protected areas
and their cooper ative involvement in the conservation of nature (s.5(f)).

However, despite this approach, the provisons of the NCA with respect to cooperative
management with Aborigina people have led to few findised outcomes.

At the same time as the gppearance of these statutory and policy changes, there has been a
growing awareness amongs the scientific community of the influence that Aborigind land
management practices have had in shaping the Audtraian landscape. There has aso been wider
acceptance and greater use of the contribution that traditiond knowledge can make to the
maintenance of biodiversty (HRSCERA 1993; see also Baker et al. 1992). In contrast to this
development, is the erratic history of the socid justice and Aborigina reconciliation debate. This
debate (particularly as portrayed by the media) has proven to be a very fickle and unpredictable
influence on the public acceptance of Aborigind involvement in conservation. It appears to
change congtantly as ‘maindream’ views on Aborigina issues vary according to whether the
media is currently congtructing socid images and attitudes based on its attention to the Cathy
Freemans or the Pauline Hansons of Audralian society.

1.3.2 International events and instruments

On the international scene there are a number of tregties and conventions of relevance to
indigenous involvement in WTWHA management to which the Commonwedth Government is a
party. By virtue of the Audrdian Condtitution [Section 51 (xxxix)] the States are dso bound
(and in some cases legdly) to these instruments. For the purposes of this particular paper the
maost important instruments include:

(a) 1975 IUCN Zaire Resolution on the Protection of Traditional Ways of Life

* JUCN member governments (including Austrdia) devise means by which lands of indigenous
people could be brought into conservation aress without loss of use and tenure rights;

* Member governments to recognise rights of people to live on traditiona lands,
* Protected aress to be established in consultation with traditional owners, and no indigenous

people should be displaced by creation of a protected area
(after, Lawrence, 1996).
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(b) Recommendation 6: People and Protected Areas. The 1Vth World Congress on
National Parks and Protected Areas

* Governments recognise the needs and aspirations of locd communities in and around
protected areas. Ensure the continuity and development of socia and culturd vaues,

* JUCN, governments and protected area managers incorporate customary and indigenous
tenure and resource use and control systems as a means of enhancing biodiversity conservation;

* governments ensure that the planning process for protected aress.

- are integrated with programs for sustainable development of loca cultures and loca
economies, and

- use and enhance locd knowledge and decision-making processes

* governments and international bodies to recognise non-government and community based
organisations as partners in protected area managers
(McNedy, 1992).

(c) Chapter 26 of Agenda 21: 1992 UN Conference on Environment and Development
(Rio Earth Summit)

* Emphasises role of indigenous communities in management of naturd and culturd resources
and ther effective participation in the achievement of sustainable devel opment
(after Lawrence, 1996).

(d)_International Convention for the Conservation of Biological Diversty (ratified in
Australia December 1993)

* Article 8(j) - respect, preserve and maintain knowledge, innovations and practices of
indigenous and loca communities and promote the gpplication of the same (subject to approva
of the holders of the knowledge) to conservation practice.

* Article 10(c) - protect and encourage customary use of biologica resources in accordance
with traditiona cultural practices that are compatible with conservation and sustainable use
requirements (after Fourmile, 1995).

(e) Various conventions and indigenous agreements that enshrine the cultural rights
and rightsto saf-deter mination of indigenous people as fundamental human rights.

Theeinclude

* International Labour Organisation’s 1989 Indigenous and Triba People's Convention (No.
169)

* UN International Covenant on Civil and Politica Rights (1966)

* UN Covenant on Economic, Socid and Cultural Rights (after Fourmile 1995, Lawrence
1996).
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In particular, Article 27 of the International Covenant of Civil and Political Rights
providesthe recommendation that:

‘In those states in which ethnic, religious or linguistic minorities exis,
persons belonging to such minorities shall not be denied the rights, in
community with other members of their group, to enjoy their own culture,
to profess and practise their own religion, or to usether own language’
(cited in Yarrow 1996a, p 41)

At this point in the discussion it is worth digressing dightly to provide a concrete example of how
Article 27 has implications for WTWHA management. Bama assert that the right to burn, access
and traverse country and to utilise the natural resources of protected areas is fundamenta to their
religion and culture, and fundamentd to the proper management of the landscape. Thus any

redrictions on their ability to carry out these activities that exist under the current management
regimes of the WTWHA' arein contravention of Article 27 (Henrietta Fourmile pers. comm.,

September 1996).

Participation a international human rights forums and IUCN conferences, and ratification of and
support for the various conventions and resolutions noted above means that Austraia supports a
srong mord and politicd commitment to respect the involvement of indigenous people in
protected area management (Lawrence, 1996). Ensuing discussion will focus on how effectively
this suggested commitment to ‘respect’ Aborigind involvement is incorporated in the
management of the WTWHA.

1.4 The Implications of Differences in World View for WTWHA
Management

The notion of ‘the right way of doing something’ varies according to cultural background and a
person’s or organisation’s collective set of values. Thusin the context of WTWHA managemert,
the ‘right way’ of managing the Wet Tropics varies according to the values that one has for the
region. This obvioudy has profound implications for any attempt to clearly identify issues and to
develop management policies that are able to balance the resource management interests of both
indigenous and non-indigenous people.

In turn this has a number of implications for the development of protected area policy that
reflects the needs and aspirations of Aborigind people in the WTWHA. These implications are
addressed by way of the following suggested principles and guidelines:

Principles and Guidédlines

(1) Different ways of interacting with and relating to the natural environment will lead to different
ways of perceiving how it works, and accordingly, how it should be managed. Thus the issues

! In many cases Aboriginal people arelegally required to obtain apermit to carry out these activities. There
is no guarantee that a permit will be provided, or that conditions on the permit not regulate Aboriginal
interests. Burning in arainforest is also prohibited within the WTWHA in accordance with the Wet Tropics
Plan.
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and priorities associated with WTWHA policy cannot be automatically assumed to be the same
for Bama and non-indigenous peoples.

(2) Bama perspectives and attitudes must be seen to be legitimate in their own right even if they
are totdly incompatible or lack common ground with the view of the government land
management agencies.

(3) Any atempt to develop policy that is amenable to different cultura perspectives should be
made on the bagis that no one vaue system is more correct than another. Compromise, mutua
respect, and the seeking of ‘common ground’ is often the key to the equitable resolution of
complex issues.

(4) If joint or cooperative approaches to WTWHA management are to succeed on an equitable
bass adeguate time and opportunity must be made avallable to Bama to define their own
problems and issues. Indigenous methods of problem solving need to be accommodated if
indigenous land management perspectives are to be respected and devel oped.

(5) Even within the indigenous population of the WTWHA the range of differences in traditions,
interests, and degree of contact with ‘western’ vaues will often result in differences in
perceptions of land use and management. There is no such thing as the one common Bama ethos
(even though certain values and attitudes are common to many groups). Consequently, in many
cases, there is no one common management solution across dl traditiond estates and land
tenures.

(6) Bama customary law and traditions are at least as equadly legitimate and binding as any form
of western legidation. Thus the land ownership patterns and land management obligations
dictated to Rainforest Aboriginad by traditiond law need to be seen as no less Sgnificant than the
gatutory land management interests and respongbilities of western protected area managers.
Any equitable resolution of competing interests will need to take both legd sysems into
congderation.

These factors make it a very difficult task to address al the issues of concern to both Bama and
the western land managers. A postive garting point is for the dominant cultura group to avoid
deciding upon the needs of the indigenous population from its own cultural perspective. Such an
approach is biased and frequently doomed to failure. As Webb (1995, p 60) suggests,

‘It is imperative that WTMA move away from planning for Aboriginal
peoples involvement in management, and towards planning with
Aboriginal people for the maintenance and continuing reproduction of
Aboriginal culture.

Only Bama can legitimately identify their own set of vaues and priorities for a region. Then and
only then can the resolution of competing interest between indigenous and non-indigenous
people begin to be equitable. Smilarly, any attempts to promote or develop the specific interests
of Bama need to be founded on the understanding that those interests were first identified by the
origind inhabitants themsdves.
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Recommendations

That Rainforest Aborigina people be afforded the opportunity, in the spirit of sdf-
determination, to define ther own needs, aspirations, and priorities for WTWHA
management.

That in the spirit of reconciliation and in keeping with existing culturd heritage obligations,
WTWHA managers recognise Bama perspectives and values as legitimate in their own right,
and accommodate them equitably within the various management regimes.

That WTWHA managers dlow adequate time and resources to accommodate traditiona and
contemporary Rainforest Aborigina decision-making and problem solving mechanisms.

Perhaps the biggest chdlenge comes from the fact that historicaly the western concept of a
protected area® has evolved from the basic premise that there is no room for people to be living
in and harvedti ng9 the resources of a protected area. There is an expectation that a protected
area needs to be pristine and free from human habitation. With this perspective higtoricaly
driving management philosophy it is little wonder that Aborigind people have found it difficult
over the years to regain access and resource rights in conservation areas. Head (1990, 1992)
and IUCN (1993) argue that such a management perspective is inherently flawed and that it is
incongruous to prevent Aborigind activity in protected aress given that it was such activity that
gave protected aress ther present vaued shape in the firgt place. Thisis not to suggest thet it is
possible to turn back the clock to reinstate a pre- European management scenario. There are just
too many contemporary socid and environmenta issues and concerns to make this a redigtic
proposition.

Many authors dismiss the concept of ‘wilderness especidly where it is used to relay the values
attributed to a protected area. Both Head (1992) and Langton (1996) argue that the concept of
wilderness is based on an untenable scientific position and prefer to use terms such as ‘cultura
landscape’ that more redigticdly reflect Aborigind use and management of the environment. Just
as the myth of ‘terra nullius was used to judify the dispossession of indigenous Audrdians o
too were (and in many cases gill are) the notions of ‘pristing and ‘wilderness' used to judtify
excluding Aborigina activity from what is deemed as acceptable and appropriate uses for a
protected area. Despite storing at the back of their minds that vast areas of Austrdia have been
the homes and property of Aborigind Audtralians for many thousands of years the concept of an
inhabited protected area or a protected area owned by Aborigind peopleis still a contradiction
in teems for many nonrindigenous Audrdians (adapted from Head, 1992). Furthermore,
mainstream Audrdian society has shown in recent years to object strongly to what it perceives

8 In this context the term protected areas is used in its more general sense to describe areas of land set aside
to protect certain identified natural and cultural heritage values. In thissenseit is not restricted to just those
protected areas defined under the Nature Conservation Act 1992 (QIld).

9 Note that in certain protected areas around Australiaregulated fishing is seen as an appropriate activity,
asisregulated seed collection. However, in general terms, resource extraction does not readily fit into the
historical view of appropriate protected area activities.
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to be the preferentid trestment afforded to the indigenous community (see for example Ponte,
1996). This is the bas's of much of the opposition to the concept of the Aborigind ownership
and management of protected areas.

Other concerns focus on the issues of Aborigina hunting and fire management in protected aress
and on the physica impacts of Aborigina communities. In response Head (1990, p 45) suggests
that ‘Although there is no shortage of anecdotal evidence on the favourability or
otherwise of such impacts [Aborigind activity within protected aread], there is a distinct
lack of systematic monitoring.” Given an absence of hard data it can't be assumed that
Aborigind activity is automaticaly anegative aspect of Aboriginad involvement in protected areas
just because such activity doesn't fit into the socialy constructed view of what is an acceptable
use. It may be, as Head (1990) suggests, that the western historica notion of a pristine
uninhabited protected area is in redity a somewhat unreasonable and unredistic expectation.
Nevertheless, much of the criticism by conservation interests, particularly over the issue of the
use of modern hunting technology by Aborigind people, remans unresolved. The conflict
essentidly arises from differences in vaue systems and culturd attitudes to such issues as the
datus of native and introduced species within the protected area scenario, and the meaning of
the term *tradition’ (Lawrence 1996; Ponte 1996).

What is d 0 frequently overlooked is the fact that Aborigina people have, (both in the past and
in the present), a very podtive role to play in the maintenance of biodiversity. (See Dde et d.
1997: TOR 12B Report for specific examples of the vaue of Aborigina scientific knowledge
and land management techniques for WTWHA management).

Defining ‘country’, defining ‘land’

The rise of environmental awareness snce the 1970s in Audtrdia has not provided a means of

linking Aborigina and nort Aborigina vaues and attitudes to land as might have been expected
(Lawrence 1996). In fact values and perceptions of land and attitudes towards protected area
management continue to divide the two cultura groups. For Aborigina people ‘ country’ is more
than just an exploitable economic resource; it is dso the basis of cultura identity and spiritud

beliefs. For non-Aborigind Audrdians land is ether a commodity to be exploited for its
economic vaue or set asde from use to preserve its conservation, recrestion, and aesthetic
vaue. Furthermore, when it comes to the management of a region’s vaues Aboriginad people
tend to adopt a more integrated and holistic approach whereas non-Aborigind regimes have a
tendency to distinguish and divide their energies between naturd and culturad heritage vaues.

It is not surprising that these differences in attitude towards land and associated differences in
land management and land- use philosophies have resulted in different expectations of whet joint
or cooperative management arrangements should and do provide. In fact, it is this fundamenta
difference in the perceptions of the purposes of shared decision-making thet forms much of the
basis for disagreement between government agencies and traditional owners. This is paticularly
true for the WTWHA where there is the added dimenson of more than the one government
agency with land management responsibilities, and the fact that there is such a diverse range of
aspirations and needs among the range of often quite separate and independent Aborigina
groups.
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By way of generdisation, non-indigenous people view, such arrangements as joint management,
as a means of baancing Aborigind interests with western conservation needs. In contrast
Aborigind people tend to view joint management as a process that provides them with an
opportunity for community development, land rights sdf-determination, culturd survivd,
employment and skills acquisition (Lawrence 1996). Thisisthe basis of much of the impasse that
exigs in negotiations between Aborigina people and protected area managers outsde of land
that is not formally recognised as Aborigina owned. The fact is that barriers to the acceptance
and accommodation of many indigenous aspirations will only begin to be broken down through
the forma acknowledgment of land ownership or traditiond userights.

Shared decision-making structures

Thus it is to be argued in this Review that the desired outcomes of shared decision-making
should in fact be the edtablishment of management processes that empower Aborigina
participants. These processes, whatever their underlying framework, should focus on meaningful
consultation, negotiation, and the recognition and respect of traditiond rights. It is not sufficient
to merdly establish a set of forma structures and lega guarantees because these will, more than
likely, be developed and implemented from within an inditutiond culture that is often far
removed from the perspective and ‘world view’ of the Aborigina minority.

The lesson for western WTWHA managers is that shared decison-making structures are a
means to an end, and not just an end in themsealves. To be successful in terms of facilitating redl
outcomes they need to be based on negotiation and equity, and be able to accommodate the
Aborigind way of doing things. If changes based on reconciligtion and fair-mindedness are to
occur then a greater and more congstent commitment to accommodating culturad differences at
both the policy and implementation levels of management is required. This is no easy ask, and
will require agreat deal of additiona resources, cooperation and compromise from both sides.

A good gtarting point is ongoing commitment by Rainforest Aborigind people and government
agencies to a process of negotiated and staged agreements based on

(@ initidly seeking interim measures, and (b) moving forward over time to establish a more
detailled and culturaly appropriate management mode that can ddliver redigtic and workable
outcomes.

Recommendation

The notion of an Interim Negotiating Forum and Fina Agreement (or Regiond Wet Tropics
Agreement) is the key recommendation of this Review. These agreements are seen as the
framework on which to attach the findings of the fourteen TOR examined and the way
forward to meet the needs of both Rainforest Aborigina people and government WTWHA
managers.
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1.5 Summary of the constraints and opportunities affecting the
involvement of Rainforest Aboriginal people in the
management of the WTWHA

This section summarises the firgt four sections of this document and the Volume 2 TOR 12
consultancy reports so as to provide a broad overview of those congraints and opportunities
Seen to affect the involvement of Aborigina people in WTWHA management. Thisisin keeping
with Term of Reference 6 of the Review, stated as follows:

TOR 6:1dentify and discuss any constraints and opportunities likely to affect
the involvement of Aboriginal peoplein World Heritage management
and the achievement of Aboriginal aspirationsin thisregard.

For a more detailed account of the particular constraints and opportunities listed, reference is
best made back to the origind text, and in particular, to the origind TOR 12A and 12B
consultancy reports.

1.5.1 Constraints

(a) Differencesin world view

There are a number of sgnificant philosophica and culturd differences in the way government
and Bama land managers view the Wet Tropics bioregion. These differences relate firdly to the
identification and significance afforded to what are seen as the region’s values, and secondly, to
the determination of how those vaues are to be managed. Given the often wide gap between the
two culturadly very different land management perspectives and in the limited level of opportunity
currently afforded to Aborigina management input, it becomes quite apparent that any atempts
to accommodate Aborigina interests have some very basic equity and philosophical issues to
resolve. In smple terms, a mgor condrant to effecting an incressed level of Aborigina
management involvement is the fact that ‘the Bama way of looking and doing things' is in many
ways so different to the more politicaly dominant and established western gpproach.

Key differencesin perspective include:

Historicaly the western approach to protected area management is based on the underlying
concept of an essentidly uninhabited area of land set aside to maximise wilderness vaues and
to protect and maintain biodiversity. The western concept of wilderness smply doesn't
recognise or accommodate the notion of a landscape shaped by thousands of years of
sugtainable Aborigind use of its resources. In essence mainstream public opinion generdly
doexn't gt wel with the idea of Rainforest Aborigind people living on and utilisng the
resources of a World Heritage area.

The dominant western approach to land ownership and land management is struggling to

come to terms with the notion of a pre-exiging and (in many cases) extant set of native title
rights and interests over the landscape.
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Aborigind people see themsdves, in keegping with their Satus as the origind inhabitants and
traditiona owners of the landscape, as landholders. They do not see themsalves, as many of
the rdevant dtatutes and most government land management agencies do, as just another
stakeholder with the same status as other interest groups such as bushwalking enthusiasts.

Higtoricdly the western approach of dividing the values of a region into two digtinct
management categories of natural and culturd heritage (or resources) does not match the

more holistic Bama management approach of recognising an indivisble nature/culture nexus.

(b) Management structures and process bias

Aborigina people gppear as unequd participants in the consultation, negotiation and
management processes, even those edablished essentidly to facilitate ther particular
management input. Mesting locations, procedures, and language genres often do not take into
account the requirements of Aborigind participants. Adminidraive and legiddive time
condraints on decisornrmaking proceses (eg. turnraround times for permit gpplication
asessment) do not readily accommodate traditional decison-making processes. Individua
Aborigina people and many 'grassrootS community organisations do not have the resources to
participate equitably in negotiations with government agencies or with the private sector. In many
cases, mechanisms established to facilitate Bama involvement have not produced the desired
outcomes Smply because Bama do not have the resources or, at times, the technica expertise to
provide whet is asked of them.

Furthermore, many Aborigina groups do not have the politica expertise or resources to
effectively compete with other more voca or organised lobby groups. This means that when
government agency daff are dready overtaxed (as they currently are) then it is the more vocd
and experienced lobby groups that get most of the agency attention.

In the context of employment there is often a bias (reflected in many selection criteria) towards
the gppointment and promotion of agency Staff well equipped with western educationa
qudifications, computer and report writing skills. Insufficient weighting gppears to be given to
those unique management and communication skills that Aborigind people bring with them to the
workplace.

(c) Legidation

In a number of cases government agencies are unable to meet the aspirations of Aborigina

people Smply because the current legidation cannot accommodate the desired change. For
example, under current legidation the joint management of nationd parks is retricted to those
nationa parks that are successfully claimed under the provisons of the Aboriginal Land Act
1991 (QId). In the context of the WTWHA, this amounts to only one very small park within the
traditional lands of the Kuku Yadanji people. Furthermore, cooperative management agreements
and mechanisms providing for Aborigina input in permit decisonmaking processes are, in most
cases, unable to provide Aborigina people with a mgor say in decison-making because of the
absence of specific provisons in legidaion that dlow for the fettering of the Miniger's
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discretion. In smple terms, most of the relevant legidation does not dlow for Aborigind people
to exert an influence over a management decison above tha leve of influence that is dso
available to other interests,

In many cases dgnificant changes to legidation are required over and above what might have
origindly thought to have been the need for much more reedily achievable policy or
adminigrative changes. Experience would suggest thet it is far eeser to create solutions through
adminigrative change than through legidative change.

(d) World Heritage listing and cultural values

Although the obligation for adequate cultural heritage protection on protected aress is clearly
spelt out under the NCA, much debate and uncertainty exists in the context of other tenures
within the WTWHA. The result has been tha indigenous cultura vaues, paticularly those
outside of protected areas, do not have a level of statutory protection deemed acceptable to
ther traditiona custodians. However, the fact that the WHA was origindly only ligted for its
naturd vaues does not automéicaly reieve WTMA from an obligation to coordinate and
facilitate the protection of cultural values across al tenures. It has been argued previoudy that
there are consderable obligations on WTMA (athough secondary to the protection of natural
heritage vaues) to protect Aborigind culturd valuesThe fact that the region has not been listed
for its culturd values has ultimately condrained the level of emphasis afforded to cultura heritage
protection

(e) Bias towar ds natur al values protection

It gppears that regardiess of the underlying legidative framework that cultura heritage protection
(in dl its forms) plays second fiddle to the protection of naturd vaues, especidly in impact
assessment processes, and permit decision-making. This means that Aborigina aspirations for a
more holistic gpproach to management (ie. one that doesn't differentiate between natural and
cultura vaue protection) are struggling to be met when the overdl inditutiona management
culture gppears to favour the protection of natura vaues. In some cases this natural vaues bias
is supported by underlying legidation. However, as has been argued esewhere, this is not
adways clearly the case. In many cases the emphasis on naturd values protection would appear
to be areflection of the fact that, in some cases, agency staff lack the expertise, resources, and
sometimes the commitment, to adequately address cultural heritage protection. Although not
acceptable, this dtuation is in some ways understandable given that the vaues that rangers are
asked to identify and protect originate from a culture and particular world view often totaly
different to thet of their own.

(f) Differencesin legal opinion

Rainforest Aborigina people and government land management agencies are redtricted in what
they can achieve in terms of policy changes and strategy devel opment because the ground rules,
paticularly in the context of native title, are uncertain, complex, subject to different
interpretation, and are often likely to change. Where issues remain unclear or are subject to
differing legd opinion the tendency has been for State and Commonwedth governments to put
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the issue ‘on hold’ pending a possible and usudly protracted result through the legd system. The
result for Aborigind people and for government field staff caught up in the argument has been
one of inaction, confuson, despair and frudtration. It would appear that private industry,
paticulaly some mining and pipdine companies, as well as some locd government
organisdtions, are leading the way in overcoming the congdraints imposed by legd uncertainty
through the development of negotiated agreements.

Another congraining factor is that Aborigind people have on occasions received contradictory
legal opinion particularly in relation to the native title implications of entering into management
agreements with government agencies. This has served to complicate and confuse any resolution
of competing interests.

(a) I nsufficient r esour ces

The issue of finding the necessary resources to facilitate change remain a vexed question
Whether resources relate to the funding of Aborigina permit referral agencies or negotiating
teams, the funding of a detalled cultura heritage assessment, or the provison of additiona
government liaison and policy gaff, it is clear that government sees the resourcing issue as a
magor congtraint.

Government agencies fed that they haven't sufficient resources to manage existing operations.
The problem with this argument is that, in many cases, what Aborigind people are looking for,
are not additional demands on government but existing (abeit sometimes unfulfilled) obligations
under current culturd heritage legidation and internationa agreements. Even where levels of
Aborigind involvement are readily achievable under existing mechanisms a perceived lack of
resources has the potentid to undermine any positive outcomes smply because the mechanisms
are not able to be implemented. WTWHA management agencies are thus constrained in what
they are able to achieve. What is required is a review of management priorities and an injection
of funds at both the State and Commonweslth level.

(h) Lack of coordination and unified policy

Confusion over who to be talking to, what the ground rules are, and the nature of a particular
organisation’s postion on a certain issue are common problem areas experienced by both
government agencies and Rainforest Aboriginal people dike. Both sdes perceive a lack of
coordination and unity as amgor obstacle to understanding issues, seeking common ground and
resolving differences. Specific problem areas include:

Aborigina people have difficulty coming to terms with the maze of policy, adminisrative, and
legidative conditions across the different WHA tenures. In many cases this means that they
aren't clearly aware of their current rights or what opportunities may aready be available to
them.

Western management regimes don't usudly coincide with the boundaries of traditiond

edtates, with the result that a range of different ‘government’ rules and processes often apply
to the same issue within the one traditiona region.
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Aborigina people are confused as to who to be talking to with respect to both a particular
Issue and a particular area of land. They often have difficulty in determining which agency has
respongbility for a gpecific management issue,

In turn, government agencies are confused as to who to be talking to with respect to both a
particular issue and a particular area of land. They dso have difficulty in determining which
organisation has respongbility for a specific management issue, and are concerned about the
legd repercussons of dealing with the wrong people (particularly where néative title issues are
concerned). Overlapping native title claims are particularly problematic. In many cases these
identification problems can be overcome by working in consultation with the relevant native
title representative body.

Government agencies are Sometimes hesitant to get involved in a particular management issue
samply because they don't wish to be dragged into an argument between rivad Aborigind
interests.

Government agencies have difficulty resourcing and administering the requirement, as
identified by Bama, to fine-tune negotiated agreements to the needs of each different tribal
group in order to cater for gpecific loca aspirations and conditions. Government would prefer
from apractical point of view to enter into just the one arrangement that would have the same
gpplication across dl traditiona boundaries.

(i) Political will

Rainforest Aborigina people assert that in many cases the Queendand government, (regardless
of the particular party in office), has higtorically falled to recognise exising Bama rights and
interests. Bama perceive alack of politica will from the State to facilitate beneficia change even
using existing provisons, let done the will to amend old or to introduce new policy or legidation.

In fact, Bama see a lack of political will and an absence of a spirit of cooperation within
government as the mogt significant barrier preverting agencies from carrying out their exigting
obligations or implementing new initiatives, across a range of management issues of importance
to them.

The current political climate amongst the maingtream voting North Queendand public appears to
reflect an opposition to any recognition of Aborigind rights and interests, above those rights
aready afforded to non-indigenous groups. Thisislikely to have asgnificant influence on current
and future government palicy.

The Review Steering Commiittee is concerned that an apparent lack of commitment by the
present State government to negotiated agreements (eg. The Cape Y ork Heads of Agreement)
may prevent the support necessary from government for the establishment of the proposed
Interim and Find Agreement. This is despite the fact, as the Review Steering Committee points
out, that one of the Minigterial Council endorsed Expected Outcomes of the Review isthe
development of an MoU or Regiond Wet Tropics Agreement. The Steering Committee's
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concern is further reinforced by the fact that DoE Head Office agppears hesitant to act on or
endorse potentia management agreements such as the draft Bama Wabu permit assessment
Memorandum of Understanding and the Barron Gorge - Djabuguy Memorandum of
Understanding for what they perceive to be native title implicati ons™®. Both the Review Steeri ng
Committee and Bama Wabu see this as an example of alack of political will and commitment to
negotiated agreements with Aborigind people at the senior level of Government.

(i) Native title mediation

Particularly problematic to the resolution of land management issues in the context of native title
is the fact that government agencies such as DoE and WTMA are unable to negotiate an
interests based gpproach to management issues within the context of the mediation process.
Rainforest Aborigind people see this of particular concern, as they perceive the resolution of
management issues as crucid to ther ability to enjoy their common law native title rights and
interests. The current gtion of the Queendand government gppears to be to exclude the
negotiation of land management issues between government agencies and native title clamants to
outside of the native title mediation process. Some members of the Wet Tropics Board have
aso expressed concern about the inability of WTMA to be directly involved in the mediation
Pprocess.

1.5.2 Opportunities

(a) Native Title Act 1993 (Cwith)

The ability of the Native Title Act to act as a catayst for change is the subject of much debate
and will ultimately depend on what changes arise from the proposed amendments currently
before federd parliament. Any compensation arising from changes to exigting legidation and the
subsequent remova of certain rights and interests may prove to be a powerful facilitator for
change, particularly if Aborigina groups negotiate for an increased role in management as part of
their compensation package.

To date, the recognition of common law native title rights under the High Court Mabo and Wik
decisons has not provided the results that Aboriginal people may have expected. This may
change as more Aborigind people move back onto country thus asserting their common law
native title rights. Such a proactive and political move by Rainforest Aborigina people may serve
to speed up the negotiated settlement of interests currently bogged down in legal debate and
what is often seen by Bama as conservetive and obstructionist government policy.

(b) Growth of natural and cultural resource management agencies and representative
bodies with a strong r epr esentative mandate.

A number of grassroots and umbrella Rainforest Aborigind land management organisgtions are
beginning to appear throughout the Wet Tropics Region. Organisations like Bama Wabu,
Girringun Elders and Reference Group Aborigina Corporation, and the Kuku Yaanji Native

10 See “Editorial Comments’ for further discussion
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Title Reference group serve to coordinate and fecilitate Aborigina interests, and provide an
invduable role in assding government agencies with advice on policy, consultation and
negotiation protocols. They aso serve to raise the profile of Aborigind interests in the overdl
WTWHA management stakes.

The three rlevant native title representative bodies are aso adopting a more proactive approach
to land management and community development issues. This will dso sarve to assg
government agencies in darifying who they should be talking to and who will assgt ‘grassroots
organisations with gppropriate resourcing and technicad advice. Smilarly the high profile and
success of the Mossman Gorge Community Rangers, particularly in the context of: cultura
heritage assessment; Ste clearance and; in the development of interpretive tours and displays at
the Gorge, has been successful in focusing attention on the positive aspects of Aborigina input
into WTWHA managemen.

(c) Bama Wabu/Department of Environment Permit Memorandum of Understanding
and reated management arrangements

The ongoing development of the draft Department of Environment (DoE) and Bama Wabu
permit Memorandum of Understanding (MoU) and the Djabugay DoE MoU for the cooperative
management of Barron Gorge Nationd Park are examples of postive gpproaches to the
negotiation of management arrangements that better meet the needs of Rainforest Aborigind
people. These two initiatives (not yet finalised or formaly endorsed) are likely to set the scene
for continuing negotiations within the context of the proposed Interim Negotiating Forum and
Find (Regiona Wet Tropics) Agreement™.

An indirect yet highly sgnificant consequence of these negotiations has been the commitment
from al parties to work through sengtive issues that previoudy gppeared to be problematic.
These agreements are thus seen as a positive garting point from which to build a more equitable
and positive cooperative working arrangement between Bama and government agencies.

The findisation of the DoE/Bama Wabu permit MoU will go a long way towards formalising
consultation processes and overcoming the ad hoc mechanisms currently in place.

(d) The Review process. increasing awar eness, and promoting coor dination

It is anticipated that the various recommendations arisng from the Review of Aboriginal

Involvement in the Management of the Wet Tropics World Heritage Area will serve not
only to increase an awareness of Aborigind aspirations but aso to promote Aborigina interests
in atangible way through a ‘whole of government’ commitment to the development of an Interim
Negotiating Forum and ultimately a Fina (Regiona Wet Tropics) Agreement.

(e) Internal Wet Tropics Management Authority processes

1 see“Editorial Comments” for further discussion
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The provison of a Bama Wabu voice a Board meetings, through officia observer satus, has
resulted in an increased leve of Aborigina input in management decison making. The positive
opportunities and good will arisng from the crestion of a dedicated Commonwedth Aborigind
representative to the Board needs to be carefully preserved by ensuring that adequate and
appropriate Aboriginal consultation occurs in the sdection of that representative. Given the
genera support of the broader Rainforest Aborigind community, an Aborigind Board member
has the potentid to influence WTMA policy and decison-meking in such a way as to
sgnificantly promote Bama interests.

Ongoing support by WTMA for the provison of a teeam of Community Liaison Officers
(including the DCPG liaison officer) has dso provided a vauable opportunity to incresse the

awareness of, and attention provided to, Aborigind issues within managemen.

(f) Preference for negotiated outcomes

There is o denying that there is a ggnificant level of conflict between Rainforest Aborigina
people and government land management agencies over the management of the WTWHA,
particularly in the context of native title rights and interests. However a window of opportunity
currently exigs for the resolution of management impasses in that the three relevant Aborigind
land councils have formadly stated to the WTMA Board their preference for negotiation over
litigation. The concept of an Interim Negotiating Forum and Find (Regiond Wet Tropics)
Agreement proposed by the Review provides a vehicle for such negotiation. If the negotiated
agreement gpproach is not adopted then government agencies run the risk of facing possible
litigation in relation to a number of management decisions and processes.

31



Part 2: An Overview and Evaluation of Aboriginal
Involvement to Date

2.1 Aboriginal Aspirations for WTWHA Management

The am of this section is to provide an overview of what Aborigind people are seeking in terms
of involvement in the management of the WTWHA.

2.1.1 Source documents

There are a number of key reports on this topic published prior to the commencement of the
Review. These are listed, asfollows, asimportant source documents:

Dde, A. (1993) Joint Management in the Wet Tropics, a discussion paper prepared for
the Wet Tropics Management Authority. Commissioned by the WTMA, Cairns.

Lane, M (1993) Joint Management, Sharing the Wet Tropics - a discussion paper.
Commissioned by the Rainforest Aborigind Network, Cairns.

Sutherland, J. (1992) Aboriginal Interests and Queendand World Heritage Area
Management. Report prepared for Biddi Biddi Advancement Cooperative Society Ltd,
Atherton.

Wet Tropics Management Authority (1993) Wet Tropics Plan: Strategic Directions -
Aboriginal Consultation Report. WTMA, Cairns.

Jumbun Ltd (1994). Building Our Voice. Elders and Reference Group, Jumbun Ltd.,
Hinchinbrook.

Bama Wabu (1996) Reasonable Expectations or Grand Delusions? Submission to the
draft Wet Tropics Plan. Cape Y ork Land Council et al., Cairns.

The main issues and recommendations identified in these sx key reports are used by the TOR
12 conaultants, (Dde et d. 1997d)), to form the bas's, [dong with David Y arrow’s consultancy
reports (Yarrow 1996a, 1996b), for negotiating points that facilitate the development of the
Interim Negotiating Forum. This agreement has been identified as one of the mgor
recommendations of the overdl Review process. The TOR 12 consultants adso used their
extensve experience in cooperative land management planning with native title damant groups
to verify the direction of the consultancy report.

Appendices A and B of the TOR 12A report (Dale et a. 1997a) provides asummary of the key
points raised in the last three of the source reports listed aove [iee WTMA (1993); Jumbun
(1994); Bama Wabu (1996)].

Despite obvious differences in emphasis between these reports. In essence, these differences are
relaed to: date of publicaion; the different Aborigind groups involved in the consultation; and
the particular focus of each report. A number of shared core themes emerge. These are
presented by way of summary in Table 1.
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It must be noted that Table 1 provides a generd account. For a more specific and detailed
andysis of the management aspirations of Rainforest Aborigina people reference is best made to
the appendices of the TOR 12A report and to the origina source documents themsalves.

An additiond point is warranted at this sage of discusson. Throughout consultation with
government land managers, particularly those operating at the day-to-day level of management,
concern was raised regarding the difficulty associated with determining exactly what Aborigind
people want, and identifying who the right people to tak for an area are. Ironicaly, Aborigind
people identified that they were tired of talking over and over again about their particular needs
and aspirations, and that they too, were uncertain of what person in which agency to contact. It
is suggested that a ggnificant communication problem exids, & leagt in a Sgnificant number of
regions within the WTWHA. (Section 2.2.1 will further examine the issue of communication and
consultation.)

The fact remains on the basis of the reports cited above and the subsequent investigations under
the umbrella of the Review, that Aborigind people are very clear about what they want in terms
of ‘big pictureé outcomes. What is perhaps unclear, and this would apply to both sides of the
debate, is the exact nature of the processes leading up to the desired reforms. One problem is
that some WTWHA management processes, paticularly permit control regimes and fire
management strategies, gppear uncoordinated and confused both within and across tenures. This
makes it very difficult for Bamato provide concrete recommendations for change, smply due to
the inherent lack of clarity and accessihility to existing processes. As many Bama aspirations do
not fit automatically into established management drategies or existing legidation, there isthe risk
that these aspirations could become readily discounted by government agencies as ill informed
and unredligtic.

Uncertainty should not be seen as a sumbling block to begin didogue and negotiation. In some
ways uncertainty can be an opportunity, as evidenced by the series of DoE workshops on
permits originaly designed to dlarify the current permit regimes under the NCA and the Cultural
Records Act. These workshops have progressed to a point where a draft negotiated procedural
MoU between Bama Wabu and DoE on permits administered under the NCA is being examined
by DoE executive and Crown Law.

Rainforest Aborigina people are clear on what they want in terms of overdl outcomes. The
processes to reach these points may at times be uncertain and complex, particularly at the early
stages of diaogue. However, thisis likely to be a feature not just redtricted to negotiations with
Aborigina people, and needs to be recognised as such. Providing a spirit of commitment and
good will and the appointment of gppropriate negotiators on both sdes (with adequate
resourcing), it is suggested that a process of negotiation leading up to an Interim Negotiating
Forum and, eventudly, aFina (Regiond Wet Tropics Agreement) will be able to accommodate
thislevel of complexity and uncertainty.
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Table 1: A general overview of the aspirations of Rainforest Aboriginal people with
respect to the management of the WTWHA. (Issues not necessarily in order of priority)

Category

Central Themes

Aspiration

(a) Establishment d joint management arrangements that provide
significant control over decison-making processes at both the
policy and day-to-day level of management [refer to Dale et al.
(19974) for detailg].

(b) Preservation of native title rights and interests (including
common law native title rights)

(c) Security of traditional resource rights and control over
resource utilisation within the WTWHA

(d) Maintenance and restoration of cultural integrity as part of
ongoing culturd surviva and socid well-being

Specific | ssues

= Recognition of the existence of a series of ‘living’,
occupied, and dynamic indigenous cultural landscapes
within the WTWHA

= Control over the issue of permits, particularly commercid
activity and scientific permits, and the setting of appropriate
carrying capacities and conditions on tourism operators

= Protection of culturd stes, including sacred sites and sites of
significance

= Protection of intellectua and cultural property rights, particularly
with respect to the marketing of traditional knowledge as a
commercial, industriad, or tourism product

» Relisting of the WTWHA for its cultural values
» Adequate funding for management of the WTWHA

= Appropriate employment and training of both indigenous and
non-indigenous managers within the WTWHA

* The establishment of appropriately resourced community
ranger/Bama land management agencies within the WTWHA

» Education and awareness within Rainforest Aborigina

communities of the positive and negative impacts of WHA Ligting
and relevant WTWHA management regimes

= Acceptance by the wider community of Aborigina values and
aspirations for the WTWHA




Specific | ssues = Control of commercia film and photography permits and genera
advertising particularly where the subject materia is of cultura
significance or where the portraya of the landscape has the
potential to denigrate, trivialise or commoditise cultural values

= Accurate and culturaly appropriate interpretation of the cultural
landscape. Control over interpretive materia relating to Aborigina
cultura vaues

= Economic independence: gaining an income from visitor use

» Maintenance of biodiversity and habitat protection

= Effective and appropriate consultation

» Full participation (ie. From the beginning to the fina draft stage)
in the development and implementation of walking track, fire

management, road access, ecotourism strategies etc.

= Adequate management of high-risk adventure recreation
activities to ensure visitor safety while on traditional estates

= The ability to move back ‘onto country’ and to establish new
living areas or expand existing ones

= Maintenance of privacy in living and resource collection areas

= Clarification of the roles of the various agencies responsible for
the management of the WTWHA.

» The devedlopment of a coordinated approach from relevant
agencies towards ‘ Aborigina issues within the WTWHA

2.1.2 Aboriginal perceptions and aspirations for ‘Joint Management’

Exactly what the term ‘joint management’ means has been a controversa and confusing issuein
the higtory of didogue between government agencies and Rainforest Aborigina people. The
TOR 12A consultancy (Dae et d. 1997a; s1.4 pp 811) atempts to clarify some of the
different joint management possibilities across different tenures and legidative regimes. The TOR
1 consultancy report (Yarrow 1996a) reviewed mechanisms currently available to Aborigina
peoplein order to gain grester input into WTWHA management.

Despite a number of current legidative and policy congraints Bamawould clearly like to see the
posshility of new or amended legidation opening the way for joint management across al
tenures, providing levels of Aborigind control smilar to that afforded by the so-named Northern
Territory ‘blueprint’ models. Despite in many cases an gpparent lack of understanding of the
underlying complexities of ‘joint management’ processes (and this uncertainty is shared in on
both sdes) Bama maintain a strong commitment to the ‘big picture aspect of joint management
viz. the provison of sgnificant Aborigina control over decison-making.
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Dale et d. (1997a p. 9) (TOR 12A consultancy) identified a number of core principles that
underpin Aborigina ‘joint management’ aspirations.

Aboriginal ‘Joint Management’ Aspirations

1. Protected areas granted to traditiond Aborigind owners as indienable freehold land;

2. Where alease back arrangement is a requirement of legidation then the land be leased back
to the Government for a specific term as opposed to ‘in perpetuity’;

3. Management responghilities are shared and an Aborigind mgority on any board of
management with forma decison making roles,

4. Board decisions that are implemented unless there is a mgor difference of opinion between

the joint management parties,

A range of negotiated issues, including rights of access, resdence and rentd;

Commitments to Aborigind employment and training and other day to day management

ISues.

o O

The complexity surrounding the determination of what condtitutes ‘joint management’ (from both
Aborigind and non-Aborigina perspectives) and the development of a modd that is gpplicable
across dl tenuresisin itsef amagjor congraint to meeting Bama aspirations. Thus an appropriate
joint management model can only ever hope to be effectivdly achieved through a staged
negotiated agreement process, facilitated initidly through an Interim Negotiating Forum as
outlined in Part 4 of this report. This process would result in the identification of the legidative
and policy changes needed to accommodate the interests of both Bama and western land
managers.

Previous ‘joint management’ discussons between Aborigind groups and WHA managers
(particularly the Joint Management Working Group) proved to be of vaue in providing a forum
for identifying aspirations and congtraints, and for airing grievances and concerns. However they
achieved very little in terms of progressing, in tangible terms, an equitable and cooperdtive
approach to WTWHA management.

As suggested by a rumber of participants a those earlier discussons a Sgnificant problem was
the inability of many parties to clearly communicate what they wanted, what is possible under
exiging legidation and government policy, and what they could, or, were in a pogtion, to offer.
To overcome these barriers, the TOR 12 consultancy has been broken into separate
components in an attempt to analyse the pogitive and negeative impacts of a joint and equitable
gpproach to WTWHA management that derives its structure from an agreement negotiated over
a redigic period of time. This is an attempt to meet what Bama see as the benefits of joint
management through a process of staged negotiated agreements that frees dl parties from the
datutory and policy congraints attached to a more direct link to the notion of joint management
asformally defined in current legidation.

Details of this negotiated agreement approach to the settlement of joint management aspirations
are provided by way of an overview in Part 4 of this paper.
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It is recommended that funding be identified to facilitate a Wet Tropics based workshop with
input from traditiona owners and government agency staff from jointly managed nationd parks
around the country. The purpose of this workshop would be to identify firstly the range of
shared-decison making and policy options avalable and secondly; to invedigae the
implementation and development of gpecific management Srategies reating to such issues as
walking tracks, the interpretation of cultura heritage meterid, ste management, and employment
and training strategies. With appropriate facilitation, the workshop has the potentia to provide
an avareness of the range of different management structures and drategies avallable, and an
indght into specific problems and solutions elsawhere. Such outcomes have the potentid to
facilitate informed participation in the ongoing negotiation of the Interim Negotiating Forum and
Find (Regiona Wet Tropics) Agreement.

Recommendation

Funding be identified to facilitate a Wet Tropics based workshop with input from traditional
owners and government agency staff from jointly managed nationa parks and other protected
areas around the country. Such a workshop would provide an awareness of the range of
different management Structures, strategies available and an ingght into specific problems and
solutions elsewhere.

2.2 Currently Available Mechanisms of Involvement

2.2.1 Formal mechanisms of Aboriginal involvement

This particular section will focus on the more forma mechanisms of involvement in WTWHA
management avalable to Rainforest Aborigind people under current legidation across the
various tenures. Discussion will be based on an overview of the TOR 1 consultancy report
(Yarrow 1996a). For a more detailled anaysis of these forma mechanisms of involvement
reference is best made to the attached Y arrow report.

Yarow (1996a) concludes that there are many exising datutory mechanisms by which
Aborigind people are currently able to become involved in the management of the WTWHA.
However it is important to recognise that these mechanisms are under utilised, both through a
lack of awareness of their avalability by Aborigind groups and government agencies, and
through alack of political momentum or resources to see them implemented.

A summary of Yarrow’ sfindings are presented as follows:

Key
ALA Aboriginal Land Act 1991 (Qld)
CRA Cultural Record (Landscape Queensand and
Queensland Estate) Act 1987 (Qld)
dwWTP Draft Wet Tropics Plan
FA Forestry Act 1959 (QId)
LA Land Act 1994 (Qld)
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LGPEA Local Government (Planning and Environment) Act
1990 (Qld)

NCA Nature Conservation Act 1992 (QId)

WTP The Wet Tropics Plan

WTQWHACA Wet Tropics of Queensdand World Heritage Area
Conservation Act 1994 (Cwith)

WTWHPMA Wet Tropics World Heritage Protection and
Management Act 1993 (QId)

(1) Statutory mechanisms that provide Aboriginal people with a stake in management
through control or ownership of land

Aboriginal Land Act 1991 (Qld)
The grant of transferable land to trustees under the ALA.
The grant of damable land successfully claimed under the ALA. A joint management model
amilar to the Uluru mode is available in the case of those nationd parks thet are gazetted as
potentiadly damable.

Land Act 1994 (Qld)
The provison (through sale) of freehold title or alease over undlocated State land under the
LA. Conditions would apply that provide for what is deemed as gppropriate management of
that land (possibly including the requirement for a conservation agreement under the NCA).
The leasing of reserve land under the LA. Conditions would gpply that provide for what is
deemed as appropriate management of that land (possibly including the requirement for a
conservation agreement under the NCA).
Placing reserve land under the care and control of Aborigina people as trustees under the
LA.
The provison (through sale) of freehold title or a lease over resource reserves, nature
refuges, coordinated conservation areas, and wilderness reserves under the LA. Conditions
would apply that provide for what is deemed as appropriate management of that land
(possibly including the requirement for a conservation agreement under the NCA). Effectively
these particular categories of protected areas are treated as unallocated state land and can be
leased or converted to freehold accordingly under the LA.

Nature Conservation Act 1992 (Qld)
The leasing of land in certain protected areas under the NCA subject to conditions that
provide for the appropriate management of that land.
Allowing Aborigina people to manage a conservation park or a resources reserve (protected
areas under the NCA) as trustees.

Forestry Act 1959 (Qld)
The leasing of land in State forests or timber reserves under the FA subject to conditions that
provide for the gppropriate management of that land

Cultural Record (L andscape Queensland and Queensland Estate) Act 1987 (Qld)
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‘Dedgnated landscape areas can be declared to protect areas of particular cultural
sgnificance. However te consent of the occupier or owner of private land must first be
obtained before any such declaration can take place

(2) Statutory mechanisms that provide Aboriginal people with a stake in management
without providing specific control or owner ship of land

The capacity of the LA to impaose conditions over a lease that provide for continued access
by Aborigina people

The duty for the WTMA to have regard to Aborigind tradition and to liaise, and cooperate
with, Aborigina people particularly concerned with the land.

The requirement for the adminigration of the NCA to be undertaken in consultation with, and
having regard to the views and interests of Aborigina people.

The capacity for the WTMA to delegate powers, including decisiontmaking powers (eg
permit decisons made under the WTP), to advisory committees such as an advisory
committee about Aborigind tradition.

The capacity for the Minigter for Environment to gppoint Aborigind people as authorised
officers under the WTWHPMA and therefore affording them enforcement powers under the
Act.

The capacity for the Minister for Environment to appoint Aborigina people as conservation
officers or honorary protectors under the NCA.

The rights of the public to object or gppea under the LGPEA.

The provison of an Aborigind person under the WTQWHACA as one of two
Commonwedlth representatives on the Board.

The atendance of a representative of Bama Wabu a Board mesetings, and an identified
position for a representative of Aborigina people on the community consultative and scientific
advisory committees.

Employment of Aborigina people as contractors or in government positions. Note that there
IS no provison for the identification of dedicated Aborigind postions, sdection in the
Queendand Public Service is on merit basis.

The absence of a unified policy between WTWHA management agencies with respect to
Aborigina involvement in management further complicates the meaningful use of these potentialy
available opportunities for Aborigina people listed above. The obvious lack of coordination
between WTMA, DoE, DNR, and in some cases, loca government means that Aborigina
people become dienated from accessing such mechaniams. It becomes smply too difficult to
untangle the subtleties and workings of these provisons, particularly where traditiona estates cut
across different tenures, and different legidative and management regimes. In turn, this
complexity has aso contributed to a high level of frustration within Government agencies in
conaulting with Bama over management arrangements (TOR 12A report). Obvioudy what is
required is a wel coordinated ‘whole of government gpproach’ to Aborigina issues within the
WTWHA. Rainforest Aborigina people have dso indicated that even where opportunities are
more readily gpparent and accessble in many cases there isn't sufficient politicd will from
government to provide the necessary momentum for change.
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Many of the statutory mechanismslisted above are in fact dependent on the discretion
of the relevant State Minister(s) for their application. This is identified by Aboriginal
people as being of particular concern to them.

2.2.2 Interim Negotiating Forum

It is envisaged that the proposed Interim Negotiating Forum will be developed to provide the
basc framework for a more coordinated and committed approach to the utilisation of currently
avallable mechanisms for Aboriginad involvement in the Wet Tropics World Heritage Area.

As noted by Yarrow in his TOR 14 consultancy report (Y arrow 1996b) any of the management
opportunities listed above (see dso TOR 1 report, Yarrow 1996a; pp. 60-62) could be the
subject of an agreement between the State and Rainforest Aborigina people. The Land Act
1994 (QId) could be used as the basis for agreements between Aborigind people and the State
Government concerning the management of Undlocated State Land (USL). Thus, USL could be
dedicated as a reserve for natura resource management with trustees nominated by both the
State and representatives of Aborigina people. The land could be leased to a corporation
owned by Aborigind people, with the conditions of the lease determining the relevant land
management regimes, public access requirements and other relevant matters (refer to Yarrow
1996b; pp 42-44 for other rlevant examples).

Recommendations

That the rdlevant Locd, State, and Commonwed th agencies develop and implement a“‘whole
of government’ approach to Aborigind issues within the framework of the proposed Interim
Negotiating Forum and Find (Regiona Wet Tropics) Agreemert.

That the rdevatt Locd, State, and Commonwedth agencies collectively nominate a
negotiating team representative of their interests to participate in the Interim Negotiating
Forum and Find (Regiona Wet Tropics) Agreement.

2.2.3 Informal mechanisms for Aboriginal involvement

Yarrow (199a; p 27) noted that while informa opportunities do exist for the involvement of
Aborigind people in the management of the WTWHA, they are largdly ad hoc arangements. He
noted thet it is difficult to ascertain the sgnificance and extent of these arrangements given ther
inconsstent use.

Informal opportunities such as a degree of informal cooperation between officers of various
agencies and Aborigind people, dthough desrable, fal short of providing a transparent and
accountable framework for the resolution of competing interests and other Bama concerns.
Bama assart that these informa mechanisms are subject to the politica will of the government of
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the day and the level of commitment of relevant managers and bureaucrats (Review Steering
Committee, pers. Comm., November 1997).

Furthermore there is only so much that can be achieved without the back-up of a more formd
policy decison or legidative provison. Many postive examples of the increased levels of
Aborigind involvement between Aborigind people and government agencies seen in the
WTWHA to date have occurred only because of the personalities and supportive attitudes of
certain agency daff. If those staff more attuned to and supportive of Aborigina aspirations
happen to move out of the region thereis arisk that any postive communication and consultation
procedures could aso disappear. Given the statutory obligations of DoE and WTMA to
work in cooperation with Aboriginal interests, thisisafar from satisfactory stuation.

2.3 The Awareness, Level of Use, and Effectiveness of Current
Mechanisms

This section will discuss the awvareness and level of use of those mechanisms identified in
sections 2.2.1 and 2.2.2 by government agencies and Rainforest Aborigina people (TOR 2).

It will dso provide an evduation of the effectiveness of current goas and mechanisms of
involvement from both a government and an indigenous perspective (TOR 3 and 4).

In evauating the effectiveness of mechanisms for Aborigind involvement implemented by the
rdevant WTWHA managers it is important to recognise the political context in which decisons
are made, and the legacy of recent historica events. For example, Lane, (1994; p 34), noted
that the participation of Aborigind peoplein WTMA planning is integraly connected with wider
politica issues thet, to varying degrees, lie outside the control of WTMA. It is suggested that the
same would apply to other state agencies such as DoE and DNR. For any progress to be
achieved from the perspective of Rainforest Aborigind people there is need for the *big-picture
politicd barriers associated with the resolution of legidative and policy issues to be broken
down.

It is unlikely thet Aborigina groups will be satisfied with ther podition within the management
regime until core issues such as land ownership, culturd rdiging, the protection of ndtive title
rights and interests, and equity in management decison-making are resolved. Any proposas or
mechanisms that fal short of thisleve of involvement will likely be seen by Bama as inadequate.
An evaudion of effectiveness is a subjective exercise. A lot depends on which sde of the
palitica, organisationd, and higtorical fence you find yoursdf gtting on.

It would rot be unrealistic to suggest that the goals of Rainforest Aboriginal people
with respect to ther involvement in WTWHA management do not match the goals of
Aboriginal involvement from the per spective of the Authority and other agencies. Based
on assarted rights and interests, Bama have focused on a more detailed and extensive leve of
involvement than has currently been made available to them or targeted for them to date.

2.3.1 Formal mechanisms: statutory and policy provisions
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This section will provide an overview of the effectiveness of those mechanisms identified in
section 2.2.1.

The gatutes and policies relating to the provison of management involvement opportunities
referred to above are administered by at least three State government departments and are often
very different in nature from one tenure to the next. There is effectively no clear and coordinated
policy position on issues relating to Aborigina involvement. Even where Smilar issues exig, there
is the potential for Aborigind management issues to be dedt with in different ways by each
agency (Yarrow 1996a; p 25). Aborigind people, among other interest groups, have a great
ded of difficulty determining what mechaniam is potentialy avallable and under what conditions,
particularly where traditiona estates fit across a range of government management regimes or
where different management regimes overlap.

Mr Archie Tanna, then Chairperson of the North Queendand Land Council, likens the Stuation
to *...having to unravel many strands of tangled up barb wire' (pers comm.). These mechanisms
have dso, by and large, gone unrecognised and perhaps not been clearly understood by many
government officers making it even more difficult for Aborigina people to access them.

In conclusion, Yarrow’s TOR 1 consultancy report has the potentia to set the path for future
development in the area of the provision of grester control or ownership of land to Aborigina
people within the WTWHA. However, there is no guarantee, even though they exist and their
potentid vaue is recognised, that Aborigind people or agency staff will be able to make full use
of them. In a politica climate where both the media and some public figures have helped shape
the generd public perception that Aborigina people are adready * getting too much’ it will be very
difficult for Bamato get the political support necessary to access these mechaniams.

In some cases it is likely that an dement of fear and uncertainty (ie. a fear and avoidance of
change) underlies the fact that these mechanisms are not readily brought into operation. It is
often easier to maintain the status quo than to bring into play a new management and land tenure
arrangement, particularly where resources are dready stretched.

2.3.2 Communication and consultation in the field

2.3.2.1 “Hands-on” land management agencies (DoE and DNR)

In general terms the degree and success of communication between grassroots Aborigina
people and organisations and government WTWHA managers varied from region to region. This
variaion was influenced by anumber of factors:

The persond commitment of on-Ste government staff to addressing ‘Aborigind
issues .

The leve of cross-culturd negotiation and communication skills.

The availability of resources (including time and gaffing) for government agencies to
undertake such consultation.
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The leve of resources available for Aborigina people to engage on an equa footing
in consultation and negotiation processes.

Difficulties associated with determining the right Aborigind people to be taking for
country.

Difficulties associated with determining the right government agencies to be talking to
for aparticular region in the WTWHA.

Whether the consultation/negotiation process was based on a commitment by either
sde in seeking common ground and a willingness to negotiate, or whether parties
adopted arigid ‘position-based’ gpproach to discussing issues.

The levd of frudration with previous consultation, paticularly if there was a
perception (from ether side) of an inability to reach tangible outcomes.

Thislast dot point requires additional comment. Aborigina people continualy refer to frudiration
arisng from a lack of perceived outcomes from consultation processes to date. They are
obvioudy concerned with what appears to be a rhetoric roundabout of government consultation
and unfulfilled promises. Particular mention is made of the way the cultural renomination cultura
heritage assessment debate has been circling around since the early 1990s.

The difficulty for governrment agency regiond staff has been that they have been unable to meet
many of ther undertakings because of las minute changes in government policy and/or
commitment (see comments in TOR 12A report; Dde et d. 1997a). On the other sde of the
equation government land management daff have aso been frustrated by the consultation
process. In some cases, a lack of coordination and unity between Aborigind groups has
sgnificantly hindered meaningful discussons. It is envisaged that the increase in number and
expertise of pesk Aborigind land management organisations such as Bama Wabu, Girringun
Elders and Reference Group, and the Kuku Y danji Reference Group will assigt in rectifying this
particular problem.

A questionnaire provided to five DoE Didrict Rangers within the WTWHA provided some
interesting ingghts. There was sgnificant variation between officers as to the extent and depth of
consultetion with Aborigind people. In some cases, the levd of commitment towards
consultation appeared questionable. A common problem identified was the difficulty associated
with determining who are the correct spokespersons for a particular region and a particular
issue. This is certainly a complex issue with no universa answers. Where a rdatively well
resourced Aborigind representative group is in place, such as the Girringun Elders and
Reference Group (Cardwdll), the problem is less obvious. In the absence of such aloca group
digrict gaff 4ill have the option of contacting umbrella representative bodies such as Bama
Wabu or the relevant Land Councils. Another very smple option is to make better use of DoE
liason gaff or the saff of the Aborigind Resource Management program within WTMA
(particularly the three Community Liaison Officers). Neverthdess, the difficulty of determining
the right people to ‘talk for country’ (particularly in certain parts of the WTWHA) is not one that
can readily be discounted.

Another concerning problem identified from the questionnaire is the lack of time apparently
avalable to Didrict Staff to undertake consultation at the day-to-day level of management.
Particularly problematic responses were as follows.
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“Very little impact assessment is undertaken by my staff due to a lack of
time” [in reply to aquestion assessing Aborigind involvement in impact assessment]

“Meeting dates areregularly ignored..... | don’t have the time to spareto fit
into their time management structure”.
Firdly, it would appear that inadequate staffing levels & the didtrict level are preventing some
DoE officers from meeting their consultation and liaison responghilities under Iegislatior112.
Secondly, some didtrict staff may need to reexamine their work priorities with respect to
consultation and negotiation, particularly in the context of cultura heritage impact assessment and
netive title issues where the legidative imperative to get things right is particularly sirong.

It is not unredigtic to suggest that DoE should consider the gppointment of an Aborigind liaison
officer to each didrict within the Wet Tropics to asss with fulfilling these very red legd
obligations. DoE digtrict staff are aware of these obligations but, in some cases, have indicated
that they are too busy to meet what are sometimes perceived as extra demands placed on them.
An extra staff member whose priority it is to work through some of the difficulties associated
with information flow and negotiation would go a long way towards meeting resourcing
concerns. This extra member of each didtrict team could also assst, (within reason), with other
aspects of day-to-day management. Each ‘liaison’ posgition needs to be created a a relatively
high leve within the hierarchy of fidd daff so as to fadilitate his or her ability to operate
effectively, and not be swamped by what are often perceived as other priorities. The role of this
officer would not be to take over dl the Aborigind liaison and consultation duties but rather to
facilitate a more coordinated, consigtent and effective gpproach to Aborigind involvement
throughout the operationa unit. It is recommended that a Smilar approach be adopted by DNR,
particularly with respect to the management of State forests and timber reserves in the
WTWHA.

Recommendation

That the Department of Environment appoint a senior officer to each Wet Tropics didtrict to
assist in meeting their consultation and negotiation respongbilities particularly in the context of
Aborigind cultura heritage protection.

It dso needs to be stated that a number of district staff dready have, or are in the process of
developing, a very positive and congtructive working relationship with Aborigina people with an
interest in the management of ther region. Although not without its problems, the working
relationship between Djabugay people, (particularly the Community Rangers), and DoE field
gaff a Barron Gorge, is seen as a poditive starting point that can be developed given continued
positive support and open and honest didogue between dl players. The difficulty in the past for

12 In particular the requirement under the Nature Conservation Act (192) Qld to (a) asfar as practicable,
administer the Act in consultation with, and having regard to the views and interests of Aboriginal people
and Torres Strait Islanders (s.6); and, (b) achieve the object of the Act (viz. the conservation of nature)
recognising the interest of Aboriginal people and Torres Strait Islanders in protected areas and their
cooperative involvement in the conservation of nature (s.5(f)).
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DoE has been that not dl relevant traditional owners have felt that they have been adequately
consulted. The proposed procedura MoU is seen as a postive attempt by both DoE and
Djabuguy people to work through some of these concerns.

Despite many barriers to the increased involvement of Aborigind people imposed ‘from the
outsde by legidative, palicy, funding, and adminigrative condraints, a lot may be achieved at
the day-to-day level of management through the development of regular and *meaningful’ two-
way communication. The key to ‘meaningful’ communication is ensuring thet diaogue is held
with al key Aborigind people, especidly recognised traditional owners. It is particularly
important that everyone s expectations are well presented and clearly understood by al parties.

From a different perspective, it needs to be reinforced that consultation and communication is a
‘two-way' process. Implications for Aboriginal people involve the redlisation that value may be
ganed in supporting the coordinating and ‘firgt-point-of-contact’ role of peak bodies like
Girringun, Bama Wabu, and the Y danji Native Title Reference Group, as well as other statutory
bodies such as the Land Councils. Whether judtified or not, divison between Rainforest
Aborigina peopleis perceived by government agencies as ared barrier to effective consultation
and negotiation. In turn, organisations like WTMA, DoE and DNR need to support, ether
financdly and/or ‘in-kind’, these peak representative bodies.

Furthermore, there is an obligation on Aborigind groups, given the redlity of saffing congraints,
to adhere to mutually agreed meeting arrangements. Thisis not to suggest that Aborigind groups
should be obligated to meet the particular time frames determined by government agencies.
Flexibility and negotiation is required. Decisonrmaking processes and timeframes differ
markedly between groups, and this needs to be recognised by both sdes. For instance, if
government agencies require a quick turn around time for a particular decision or advice from
Aborigind groups, then appropriate resource assistance should be provided to the relevant
referra body to meet these time condraints. Resourcing could come in the form of specific
grants or assgance from departmentd or contracted liaison daff. During the Review
consultations some Aborigina groups suggested thet it was important for government agencies to
clearly spell out why short timeframes were so necessary, particularly when, from a Bama
perspective, they served to undermine the consultation process.

In summary there are a number of basic problems that need to be resolved with respect to the
interaction between fied saff and relevant Aborigina people. These include the following:

There is a need for a more formalised and consstent approach to consultation and liaison.
The current gpproach appears to be ad hoc and, in some cases, more persondlity driven than
atruereflection of legidative obligations and sound management practice.

Feld gaff are inadequately resourced both with respect to dtaffing levels and training to
equitably address many day-to-day Aborigind issues. As aresult these issues are sometimes
given alower priority than those issues that staff are more comfortable with,

Particularly in the context of the management of state forests, timber and other reserves, and
vacant crown land there appears to be inadequate attention, both in terms of policy
development, program dlocation, and internd Staff training, to the interests of Rainforest
Aborigina people.
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Feld saff need to ensure that when developing management dtrategies they are dedling
specificaly with the traditiona owners of the region.

Before Aborigina people commit to participating in an ongoing management process there is
need for resource implications to be fully identified and made aware to dl participants to
avoid setting up people for fallure,

2.3.2.2 Wet Tropics Management Authority

The TOR 12A consultancy in its assessment of socia and economic impacts of WTWHA
management on Rainforest Aborigina people noted that:

“ Interactions between the Authority and Aboriginal peoplehavenow  been
occurring for anumber of years. From the viewpoint of Aboriginal people, Bama
still have no greater control over the management of their land than when these
interactionsfirst started. Many Aboriginal people consder that it is only the
environment for negotiation that has improved, not actual outcomes on the
ground in terms of IMAs[joint management arangements] or CMAS [cooperative

management arrangements) (eg. employment, etc.)”

(Daeet a. 1997a; p 15)

The perception amongst many Bama is that ongoing rounds of consultation have achieved little
more in terms of tangible outcomes than to soak up vauable time and resources. Despite the
goparent improvement of information flow and in the overal consultation and negotiation
proc:eﬁs13 what Aborigind people are looking for is a series of beneficia results that can be seen
and experienced by grassroots Aborigina interests. Smply, te Authority’s relaionship with
Aborigina people is a a plateau. What is required in order to move beyond this plateau is a
major injection of specificaly identified funds and a more consstent and committed gpproach to
addressing Aborigind issues across the range of WTMA Programs. A more drategic and
coordinated approach to problem solving is required that moves beyond rhetoric to the use of
clearly defined project tasks, timeframes and milestones.

A key area of concern is the fact that the Authority has in many cases, incorrectly been at the
focus of discusson with respect to many of the issues relating to Aborigina people and
WTWHA management. Higoricdly it would appear that much of this consultation and
communication has not clearly spelt out the Authority’s role as a coordinator and facilitator. The
confuson reaes in pat to the high profile hed by the Authority in the locd media. The
perception exists amongst many Aborigind organisations, even today, that the Authority is the
lead agency when it comes to addressing Bama issues.

The Authority has not been in a position to provide many of the outcomes that many Aborigina
people are looking for. The result has been that Aborigina attention has focused on the

13 Thisislargely dueto the increased efficiency and resourcing of the Community Liaison Officers, the
forging of arelatively effective communication link between Bama Wabu and the Authority, and Bama
representation on the Board through an identified Board position and the official observer status of Bama
Wabu.
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Authority when it may have been better spent focusing on DoE and DNR (or the old DPY). It is
crucid when conaulting with Bama, particularly in the context of State forests, timber reserves
and nationd parks, tha WTMA officers or contracted liason saff, do not rase fase
expectations or misdirect scarce Bama resources. It is essentid that WTMA liaison staff come
to terms with their facilitation and coordination role by ensuring that key players, such as the
‘hands-on’ gate land managers or relevant land councils are brought into the discusson a an
early stage.

On occasion there has been a tendency to run with issues on their own, leaving agencies with the
red power to facilitate change, dienated from the process. Neverthdess, WTMA as the
WTWHA coordination body has as its logicd role the facilitation and arbitration of consultation
and negotiation between relevant Aborigind interests and State and loca government land
managers.

Another area of concern is that historically there appears to have been a lack of coordination
and communication between WTMA Aboriging liason gaff and other land management or
scentific g&ff particularly in dedling with issues in the fidd. Some Community Liaison Officers
interviewed fet that they should have been involved in land management issues (for example in
the Goldsborough Valey) from the beginning instead of being asked to participate after
problems with traditiona owners has developed.

This problem has been dleviated to a certain extent in recent times. However the more efficient
use of liaison staff and better communication between WTMA programs needs to be formalised
with set protocols and guidelines rather than operating in the ad hoc fashion that currently exigts.

Recommendation

That the Authority formaise, within a st of protocols or guidelines, the development of an
effective consultation and communication strategy between WTMA programs. This would
include, among other issues, the more efficient and effective use of CLOs.

That Aborigind Resource Management program staff workshop current WTMA policy on
joint management and related issues to provide other programs (particularly new staff) with
an opportunity to become familiar with endorsed WTMA positions.

Liaison strategies

The use of liaison gaff contracted through community organisations, the Community Liaison

Officer system, has proved to be a vauable way of ensuring grassroots Bama participation in the
consultation/liaison process particularly when the contracting bodies are well resourced and land
issue focused. The CLO system is discussed further in a separate section (2.3.2.4).

Ancther effective liaison drategy adopted by WTMA was the funding and independent

contracting of Bama Wabu, through the Cape York Land Council, to develop a Rainforest
Aborigind submisson in response to the draft Wet Tropics Plan. The resultant document,
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“Reasonable Expectations or Grand Delusions’ (Cape York Land Council et al. 1996), was
able to adequately and accurately reflect Bama concerns and aspirations. It proved to be an
invaluable resource for the later development of the TOR 12 consultancy report.

From a Bama perspective, the benefits gained by the postive approach of the Authority to
facilitating the Bama Wabu submisson were negated by the lack of a proactive approach to
netive title issues in the findl Wet Tropics Plan, in particular, the loss of the Divison 5 Native
Title Rights provison. Neverthdess the ‘community facilitator' approach is seen as the
preferred mechanism of consultation, particularly when a broad based response to management
issuesisrequired. Lane, (1994), in hisreview of public consultation processes also endorsed this
approach, but with the qudification that the community-based facilitators require the necessary
skills and understanding to be able to adjust the process, to suit different Aborigina groups being
consulted.

Lane identified the need for different consultative methods to recognise and cater for the
differences between Aborigind groups particularly between those with specific traditiona
custodia responghilities and those with more generd socid, culturd, and political concerns. The
implications are twofold. Firgtly, there is no ‘quick-fix' gpproach to effective consultation. The
nature of the consultative process needs to reflect the nature and the interests of the target group.
Secondly, the task facing WTMA (and indeed any other government agency) given the historica
and political context of the region and the decentralised nature of Rainforest Aborigina peopleis
an onerous one (Lane 1994; p 33).

Resolution requires perseverance and appropriate resourcing. It may well be that government
agencies can only aspire to maximise the effectiveness of their community consultation given that
comprehensive representation across the wide range of groups, individuas and interests may be
an unredligtic objective. It is worth noting that Aborigina representative bodies, particularly the
three rdlevant Land Councils and ATSIC, have dso struggled with these issues with arguably
mixed levels of success.

The WTMA has aso utilised forma working groups as a means of facilitating communication
and community input. The Joint Working Group was established as a means of progressing the
development and implementation of policy aidng from the 1993 Dde report on joint
management. Similarly, the Joint Forum was convened in 1996 to provide a forum for dialogue
between the Authority and Aborigina groups on specific issues such as the ‘user pays system
for national parks and specific planning issues such as walking tracks and road access strategies.
Both fora were short lived, and in the case of the more recent Joint Forum, appeared to ‘die a
natural desth’ from lack of interest and redl direction.

Despite some not so productive aspects these forma working groups were of an advantage in
that, by specificdly involving senior WTMA dgaff, they a least brought issues directly to the
attention of the decision-makers within the Authority. Nevertheless, unless specific policy issues
are negotiated and developed by way of a focused working group with defined outcomes,
regular forma ‘general issues meetings are not seen as an efficient use of resources.
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Asit gands a the moment Aborigina people aready fed ‘meetinged-out’. There are not enough
Aborigina representatives available to atend dl the current range of committees and meetings.
There are, however, a couple of exceptions to the recommended avoidance of forma generd

iSSues meetings.

Firgly, Bama Wabu should be provided the opportunity to, on occasions, present specific
discussion papers to WTMA Managers mesetings. Secondly, it is suggested that Bama Wabu
participate (at least on a trid bass) in the regular ‘Regiond Managers meetings that occur
between the senior management of a number of date agencies (including WTMA, DoE, and
DNR) in Carns. This will serve the purpose of highlighting the role of Bama Wabu and the
concerns of Rainforest Aborigind people to awide range of decisortmakers, and not just to the
Authority. Thisis in kegping with areview paper by Webb, (1995; p 62), that emphasised the
need for the Authority to facilitate regular meetings between mgor government land holders and
Aborigind peoples to ensure that discussons relaing to management arrangements are relevant
to dl government lands within the WTWHA.

Recommendation

That Bama Wabu (or its equivalent) look at raisng its profile with government agencies
through regular atendance at the Cairns Regiond Managers forum and through presentations
to relevant state agency and loca government fora (eg management or program meetings).

It is dso suggested that the Aborigina Resource Management Program have lost a potentidly
vauable communication tool over the last 12 months by not continuing production of the origind
newdetter (eg. Bama Bulletin). It has become gpparent that time and budgetary congtraints have
meant that the CLOs are unable to cover dl the various Aborigind organisations within the
WTWHA. A wdl produced newdetter would help dleviate some of the gaps, keeping
Aborigina groups at least partly informed and directing people to sources of further information.
It is recommended that any newdetter be produced and distributed in conjunction with Bama
Wabu and relevant DoE and DNR &aff. This is an attempt to facilitate a more coordinated
gpproach to consultation and liaison, and to strengthen the relationship between key groups.

Recommendation

WTMA produce aregular Aboriginal issues information sheet or newdetter to be produced
and digtributed in conjunction with DoE, DNR, and Bama Wabu (or its equivaent).

The issue of sdientific research and/or monitoring activities on Aborigina land within the
WTWHA, paticularly on DOGIT or Aborigind reserve land is dedt with in the context of
consultation protocols and research ethics elsewhere in this report (Part 4). However it isworth
noting that any contracted scientist should be well informed early on in the contract negotiation
dtage as to possible consultation or Ste clearance requirements so that he or she can build an
gppropriate time and cost factor into their contract submission. In some cases there may be a
need for the researcher to be accompanied by a paid observer to ensure that sites of sgnificance
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are respected. The CLOs cannot automaticaly fill this role, particularly if they are not the
traditiona custodians of the place in question.

It is unredigtic for WTMA dgaff to impose any necessary congultation requirements on a
contractor who is not aware of the relevant issues well beforehand. Where WTMA fails to
clearly identify the consultation requirements to the contractor it should be prepared to meet the
necessary consultation costs.

Recommendation

Where appropriate, al contractual arrangements undertaken between WTMA and scientific
researchers or other consultants include appropriate protocol clauses, and a cost and time
factor that takes into congideration any consultation or Site clearance requirements.

2.3.2.3 Public consultation processes

Rainforest Aborigind people, particularly those claiming traditiona ownership or common law
native title rights for a region, conagtently assart that they should be involved in consultation and
planning processes from the concept development phase. They see their status as above that of
stakeholder, and consequently clam the right to be involved a a much earlier stage than the
wider community and other sectora groups.

Ironicaly, when included in the public consultation rounds for a particular management issue the
mgority of Aborigind people interviewed identified that they generdly fdt disesmpowered and
dienated from any effective decisonmaking. In some cases, even when adequately resourced
and informed, Aborigind representative groups express the concern that ther involvement was
a best tokenistic because a the end of the day the politicd will was not available to
accommodate their interests in the face of any mainstream public oppaosition.

Public processes of consultation rely on members of the public or representatives of specid
interest or stakeholder groups being invited through public notices or meetings to make a
submission to the relevant organisation. Such an approach is not necessarily appropriate for
Rainforest Aborigina people by virtue of the fact that:

Generdly indigenous groups do not have sufficient background information, including a clear
understanding of current WTWHA management regimes and processes, in order to make an
adequate response to a new management proposa or clearly understand what rights and
options are currently available to them.

Submission times can be ingppropriate for community based decisonmaking processes
which are often long and protracted leaving little time to compile and revise drafts and meet
adminigrative deadlines

They often do not have the resources (including technicd, legd and adminigtrative expertise)
to prepare adequate submissions.
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The political climate is such that any assertion of rights by Aborigina people is not generdly
well supported by the broader north Queendand community, regardiess of the nature of the
assartion. Consequently the Aborigina voice is often a a disadvantage even before specific
issues are heard. ™

Aborigind groups generdly lack the political clout of many other lobby goups, particularly
those that have a grester influence over the loca economy.

A forma public submisson phase on its own is therefore insufficient to achieve an equitable and
appropriate mechanism for Aborigind input into a planning process. WTMA made it part way to
remedying this problem with respect to the public submisson phase of the draft Wet Tropics
Plan by resourcing Bama Wabu and the Cape Y ork Land Council to facilitate a submission from
Rainforest Aborigind people. The emphasis should not just be on the provison of adequate
resourcing of Aborigina groups, thisis only one aspect to be considered.

It is dso important for WTWHA agencies to continue remedying some of the more basic
communication problems that currently exist. These have been discussed within this report
dready. In essence, they reate to the responghility of al agencies to be continudly providing
well presented information to Aborigind communities and representative bodies on a range of
management issues,

It is important in terms of both reaionship building and mesting legd responshilities for
conaulting Aborigind interests to kegp the information flowing a dl times not just when the
government agencies identify a particular need or problem area. Workshops are not necessarily
an gppropriste forum given that many Aborigind people are tired of atending mestings.
Newdetters, information sheets, and even an informa phone cal or meeting are some basic
drategies that are both relatively cheap and reasonably effective ways of letting Aborigina
people know what is going on. A postive starting point would be for WTMA to resurrect its
regular newdetter and encourage DNR (including dl relevant sections) and DoE to contribute
relevant articles. The newdetter could also be used to inform Rainforest Aborigina people about
how the Wet Tropics Board , the CCC and the SAC operate.

The use of the Internet and a specific Wet Tropics Aborigind issues web Home Page would
provide a fagt and (in the long term) reaively inexpensive interactive vehicle for informeation
flow. A particularly vauable outcome would be to creaste ongoing dialogue with respect to
relevant management issues through the encouragement of written, eectronic or verba
responses from community groups.

Recommendation

WTMA utilise the Internet and develop a specific Wet Tropics Aborigina issues web Home
Page to provide afast and rdatively inexpensive interactive vehicle for information flow.

14 This comment is supported by research (PhD thesis) into non-Aboriginal attitudes and values towards
the issue of Aboriginal hunting on national parks by social-scientist Fernando Ponte from James Cook
University.
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2.32.4WTMA Community Liaison Officers (CLOs)

The appointment of three part-time WTMA CLOs has arguably been the most successful of dl
the WTMA consultation and communication strategies in terms of building bridges between the
Authority and Rainforest Aborigina people. The CLOs have aso been rdatively successtul in
rasing the profile of Aborigind issues and vadues with other WTMA &aff. The bass of this
success has been the fact that in most cases the particular individuals involved were able to
better relate and empathise with client groups smply because of the inherent understanding of
cultura protocols that only an Aborigina person could bring to such a pogtion. Thisis not to say
that every CLO who worked for the Authority could be seen as a successful operator from al
perspectives. However given adequate resourcing, appropriate levels of supervison, and the
independence to work in a manner appropriate to the situation, most of the CLOs provided
particularly good vaue for money.

The actud functions of the CLOs both current and future are considered under a range of
separate headings throughout this report. This particular section will focus on ways of improving
the effectiveness of the CLOs. Hence the following set of recommendations.

Recommendations

All three CLOs be employed on a full-time basis (with gppropriate employment conditions) in
keeping with the expected increased work load arising from the Review recommendations
and the implementation of the Wet Tropics Plan.

All three CLOs be contracted through Aborigind organisations (such as Girringun and Bama
Wabu) with a broad representative mandate and a specific land management focus in an
atempt to facilitate more equitable and rdevant community input into the CLO work

program.

These contracting bodies develop, as appropriate, and on a cooperative bass with the
Authority, greater input into the direction given to the CLOs, particularly in the context of
work program devel opment.

CL O contracts be reviewed with respect to contract duration so as to provide client groups
with continuity as to who they are dedling with, and to provide greater job security.

Gender issues be adequatdly addressed in the selection of CLOs s0 as to provide a more
balanced work team.

‘On-the-Job’ training particularly in the context of computer literacy and report writing be
provided where such training will expresdy improve the effectiveness and efficiency of the
CLOs As the desred outcome is more efficient communication, al reporting options
(including video and ill photography) should be explored.
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Recommendations

Any direction and supervison provided to the CLOs should not undermine the underlying
rationae for their employment - providing a Bama perspective on issues and acting as an
effective conduit for information flow.

That adequate access to appropriate WTMA vehicles or vehicle hire be provided to CLOs
to ensure that as the need arises field consultetion is possible.

2.3.3 Aboriginal involvement in day-to-day management

2.3.3.1 Agency field staff per ceptions

In generd most agency fidd daff interviewed indicated that given adequate and secure funding
and gppropriate training, additiond Aboriginad daff (either as full-time employees or contract
gaff) would be most beneficid in a whole range of management Stuations. A number of
successful initiatives amed a involving Aborigina people in day-to-day management were
identified. These mostly centred around basic ‘hands-on’ aspects of involvement such as building
and maintaining walking tracks, or weed eradication programs. There appeared to be a scarcity
of programs or forma mechanisms aimed a ‘higher order’ leves of involvement such as culturd
dte clearance, impact assessment, and policy development. DoE, in particular, is atempting to
address this discrepancy a the policy leve of management by looking at locd management
agreements and issues based memoranda of understanding. The fact that they have saff
specificaly dlocated to addressing Aborigina issues within protected aress is an advantage not
shared by their DNR counterparts responsible for the *hands-on’ management of State Forests
and Timber Reserves.

Some responses from fidd gaff dso indicate a sgnificant degree of frugtration with Aborigind

issues in general. Specific concerns focused on having to ded with what they saw as a number of
politicaly motivated Aborigind agendas, conflicting legd advice particularly with respect to

native title, and a perceived lack of direction regarding ‘Aborigina issues from regiond and
centra offices. One particularly interesting point raised was the need for more time and funding
to be placed at the 'grassroots level of Aborigind involvement instead of the mgor proportion of
time and money gpparently going into workshops and ‘top-down’ initiatives. Thisis a perception
aso shared by many Aborigind people with an interest in management issues. One member of

the Girringun Elders and Reference group expressed concern over the vast number of Aborigina

consultation reports and workshop proceedings that were apparently |eft to gather dust in office
filing cabinets throughout the various agencies.

2.3.3.2 Resour cing constraints
One of the concerns continualy emerging throughout the Review is that dthough formd

mechanisms are sometimes avalable to facdilitate Aborigind input into WTWHA management
there are just not enough Aborigina people in paid podtions who have the time or the skills to
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participate in these fora, particularly meetings like the CCC and SAC, that have a strong bias
towards western process. Given that both DoE and the Authority have a range of obligations
under existing legidation and agreements to take into account Aborigind interests, additiond
resources need to be allocated to trandate these obligations into redlity.

Thisis not to suggest that government agencies don’t recognise the need to address equity issues
and financidly assst Aborigind negotiators. For example, DoE have funded Djabuguy $10,000
to cover lega advice as part of the Barron Gorge Nationa Park procedura MoU negotiations.
However, thisis only adrop in the ocean in terms of the overal requirements of the whole of the
WTWHA. Lakes Eacham and Barrine negotiations appear to be somewhat protracted in part
due to the fact that the relevant Aborigina groups do not have the resources to keep abreast
with the negoatiations. Given the recognised cultural sgnificance of this region and the gatus of
cultural resource protection as a cardind nationa park management principle under the NCA, a
redllocation of funding prioritiesis required.

Another possible solution to the problem of there not being enough Aborigina people to meet
the rapid rise in invitations from government agencies and tourism groups to St on management
and steering committees is for ATSIC and Land Councils to continue to take on a more active
role. This could occur through the provison of policy development officers or the sub-
contracting of grassroots Aborigina organisations to participate in policy development. The latter
option would particularly facilitate the empowerment of local Aborigind community groups. For
example, the Centra Queendand Land Council aready subcontracts Girringun Elders and
Reference Group to take on specific policy development tasks and to attend relevant meetings
related to specific native title issues (Bruce White; pers comm.).

Smilaly, over the lagt few years ATSIC Townsville Regiond Office has become particularly
active in policy development negotitions relating to the Great Barrier Reef World Heritage
Area. Increased levels of direct ATSIC involvement may not dways be possible, particularly in
the light of recent staffing cuts. Nevertheless further congderation of options and possibilities
across the Council regions is worth pursuing. ATSIC regiond councillors, by virtue of the
ATSIC dectora process, have a representative mandate and a built-in  accountability
mechanism. The other benefit of the increased involvement of ATSIC councillors is that they
would aso have at their digposal the technica resources of the Commisson. However, the
redity is tha even within the ATSIC bureaucracy resources are inadequate to meet the full
extent of these conaultation demands. Given that these requirements for consultation find their
basis in State legidation, there would appear to be an obligation on the State to address any
funding and other resourcing deficits.

2.3.3.3 Increasing awar eness of Aboriginal rightsand interests

Given that between 80% and 90% of the WTWHA is potentialy claimable under the NTA,
WTMA and DNR dgeff (at dl levels of management) should be involved in cross-culturd
training programs of the same standard and format as those currently run for DoE (Far
Northern) gtaff. These training programs should continue to ensure extensive input by loca
Rainforest Aborigind people. They should aso be expanded to include those government
agency staff working in the southern Wet Tropics who have, to date, missed out on training
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by virtue of being located within a different adminigtretive region. The Girrigun Elders and
Reference Group have expressed an interest in facilitating a southern Wet Tropics cross-
culturd workshop.

Likewise, cross-culturd training needs to be readily available to a range of Aborigind groups
throughout the WTWHA in an attempt to empower Aborigind negotiators and to generaly
increase community awareness of the interests and congraints currently facing government
land management agencies.

The DNR would greetly benefit from the crestion of a podtion dedicated to focusng on
Aborigind issues associated with the management of State forests and timber reserves.
Smilar pogtions dready operate effectively within DoE. DNR representatives on the
Depatmentd Reference group identified the absence of such a podtion as a distinct
disadvantage for both Aborigina interests and departmenta officers. This position needs to
be created in addition to those DNR gtaff addressing land transfer issues under the ALA.

In WTMA there is a tendency for Aborigina issues to be compartmentaised within the
separate Aborigind Resource Management Program (ARMP) when, in redlity, they should
be seen as core business by al sections. ARMP staff have often expressed a concern that
they are perceived as the ‘poor cousins or an gppendage within the organisation. Thereisa
real need for greater communication and coordination within the organisation. Information
flow needs to be formdised as a firs step in addressing communication and coordination
problems. Current mechanisms such as fortnightly managers meetings and monthly aff
meetings have proved to be only partly effective for information flow and awareness raising.

Information flow with respect to Aborigind policy development, native title issues, and

community concerns has aso been identified as a problem within DoE, by both didrict and
regiond office gaff. DOE are currently reviewing the Stuation across al business areas with a
view to formalisng communication mechanisms and bresking down interna coordination and
communicetion barriers.

Recommendations

All rdevant WTMA, DNR, and DoE gaff (particularly those deding with on-the-ground
management issues) be involved in cross-culturd training programs of the same standard and
format as the series currently run for DoE (Far Northern) staff.

That cross-culturd awareness programs be developed for WTWHA Aborigind groupsin an
attempt to raise awareness of government interests and concerns, and to empower Aborigina
negotiators Stting on steering committees and working groups (ATSIC, Land Councils and
WTMA to facilitate).

That DNR cregte a specific Aborigina liaison/policy unit specificaly dedicated to policy
development and the management of dl tenures of land administered by DNR within the Wet
Tropics World Heritage Area.
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2.3.4 Aboriginal employment within government land management agencies
in the WTWHA

2.3.4.1 Introduction

The issue of employment opportunities for Aborigina people within implemented government
protected aress is particularly problematic throughout Audtrdia. Even the so-called ‘Northern
Territory blueprint modds for the joint-management of Aborigind land have struggled to come
up with the answers. Arriving at a successful employment mode becomes even more difficult for
the WTWHA where secure Aborigina land tenure is not readily available, where native title
rights and interests are unclear, where government funding for ranger positions is so limited, and
where arange of underlying western management regimes currently exist.

Nevertheless, the issue of employment remains high on the list of Bama aspirations. Furthermore,
the benefits of increasing levels of Aborigind employment for the overdl management of the
WTWHA should not be underestimated. As Foster (1997; p.40) in the case of Gurig Nationa
Park (NT) suggests:

‘The provison of employment for traditional ownersisoften quoted as one of
the positive outcomes of a joint management arrangement. Employment in park
management oper ations can provide the opportunity for them to be directly
involvedin  the management of land that they own by spiritual and traditional
right. It also improves the management of the park by ensuring the regular input of
Aboriginal skillsand knowledge.  Moreover, it gives those employed the opportunity
to develop new skills and to gain an income from their estate. Despite these potentially
positive outcomes, thereality is problematic’.

Any resolution of employment and training concerns should avoid quick-fix solutions thet could
quickly flounder. Although there is an obvious need to get tangible employment results for Bama,
there is dso a need to avoid the inevitable failures associated with poorly resourced and ill-
informed drategies. Early falures have proven in many places around Audrdia to serve to
reinforce negative stereotypes regarding Aborigina people in the workplace. In many casesit is
the training program or the work place environment that is questionable, rather than the
Aborigina people themselves (see Lawson 1992).

2.34.2 Thecurrent WTWHA employment situation
Neither DoE, DNR, nor WTMA have an identifiable forma Aborigina employment and training

policy. DoE recently developed an ‘ATSI Employment & Development Strategy’ which does
not appear to have moved beyond the draft stage.
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Queendand Government policy with its emphasis on merit sdection™ means that targeted
positions for Aborigind people within the public service are not readily available. Furthermore,
agencies gppear to be limited in their capacity to fund extra contractud positions which would
otherwise serve to create additional Aborigind employment opportunities as well as provide a
particular service to the organisation; one that could often only best be met by Bama themsalves.

Current levels of employment of Aborigind staff within DoE, DNR, and WTMA vary a any one
particular point of time according to the levels of avalable funding. A good proportion of
postions held by Aborigind people within the WTWHA management scenario are only
temporary or contract positions. Whenever, funding cutbacks are required it is usualy these
temporary contract pogitions that are the first to go. The result is that in percentage terms Bama
face aproportionaly greater loss of representation in the overal day-to-day management stakes.
There are currently no Aborigind people occupying middle or senior management postions
within the WTWHA, dthough DoE does have Aborigind people employed a the rdatively
senior ‘Ranger in Charge’ designation and at the project officer leve.

DoE daff interviewed were particularly keen to see more Aborigind people employed
permanently within their system, in recognition of the specidised management and liaison skills
that Bama bring to the workplace. Despite the absence of a formd training strategy DoE
considered that it does have some capacity to support training programs for Aborigina people.
DoE proposed that any gpproach to Aborigind employment should focus on education and skill
development and not on the development of designated Aborigina postions. It was adso
suggested that much could be done to develop sdlection criteria that better recognise the skills
and knowledge that Aborigina people possess.

WTMA currently has no permanent or even temporary full-time Aborigind employees.
Generdly WTMA has concentrated more on funding Aboriginal rangers or speciaist contracting
crews in other agencies (where funding permitted). It has, however, itsdf employed a Sgnificant
number of Aborigind people, on short term contract, in consultation and liaison work. Initid
discussons with DEETYA to assg in the development of a WTMA Aborigind employment
strategy do not appear to have progressed very far (with the reasons behind the lack of progress
remaining unclear). It would aso gppear that for some time Aborigind people have been
dressing the need for the Authority to develop an Aborigind Employment Strategy with little in
the way of tangible results. WTMA has, however, provided in-kind and financid assstance to
what was origindly known as the Cairns TAFE Community Ranger Course.

Note that Dde (1993) recommended that WTMA should firgtly employ within its own
organisation more Aborigina people, and secondly, coordinate an Aborigind Ranger Training
and Employment Strategy involving the then Cairns TAFE, the DEH, and the DPI-Forest
Service.

15 This does not suggest that Aboriginal people cannot attain employment on merit.. In some cases the
sel ection process does not recognise particular skills and knowledge that Rainforest Aboriginal people can
bring to the work place. Thiswill be considered in more detail in section 2.3.4.4.
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In genera terms the approach adopted by government agencies to Aborigind employment in
WTWHA management appears to be rather digointed. There appears to be strong in principle
support for the employment of Bama, rowever the absence of aforma strategy, the congtraints
imposed by the ‘merit sdection’ process and the lack of dedicated funding appears to have
undermined a number of good intentions.

2.3.4.3 Ongoing consider ations

Employment and training

It is envisaged that the issue of employment and training would fegture significantly in any future
negotiations between Aborigina people and WTWHA management agencies in the context of
the proposed Interim Negotiating Forum and Fina (Regional Wet Tropics) Agreement, or
perhaps as a component of a particular compensation package.

It would be preemptive and beyond the scope of the Review to provide any more than generd
principles and options in relation to employment and training &t this point in time. The details of
relevant strategies will be developed in the context of negotiations leading up to the establishment
of the proposed Interim Negotiating Forum and Fina (Regiond Wet Tropics) Agreement.

The Bama Wabu submisson to the draft Wet Tropics Plan (Bama Wabu, 1996) clearly
identified that the Authority not only had a responsibility to employ Aborigind people within its
own organisationd dructure but thet it also had a role in facilitating the establishment of
Aborigina enterprises (eg. Cultura tourism) within the grester Wet Tropics region. Ned (1995)
identified that the declardtion of native title over a naionad park would have sgnificant
implications for indigenous employment within that nationa park. He identified that the continued
management of a nationa park by government interests could possibly become conditiond, in
part, on a certain percentage of park aff being the native title holders.

A particular ‘window of opportunity’ for increasing levels of Aborigind employment comes from
two sources. Firdly there is the availability within the WTWHA of a number of trained, and in
some cases quite experienced, community ranger work crews. Secondly there is focus given to
the development and upgrading of walking tracks and tourism infragtiructure in the Wet Tropics
by both the Commonwedth and the State.

One obvious gpproach, and this has aready been adopted by DoE in the case of Barron Gorge
National Park, is the employment of community rangers on walking track and infrastructure
projects. This form of employment would not necessarily just focus on the provison of
labourers. As stated elsewhere in this report any new walking tracks and infrastructure would
require consderable consultation in relation to cultural heritage protection and native title issues,
with obvious implications for Bama cultura vaues assessment crews and consultetion facilitators.

Girringun, for example, is especidly keen for its community rangers to be involved in waking
track development associated with the proposed Koombaoomba ecotourism project. This
could be a very cost effective arangement for government, given tha the development of a
positive working relationship with Girringun (or other groups for that matter) could provide long

58



term benefits in a range of ather management areas. Smilarly Girrinja (Clump Point) community
rangers have expressed an interest in contractud (as well as permanent) employment in the
Inniffal-Misson Beach region.

The Clump Point Aborigina Corporation dready has a history of successful walking track
development on its own land a Misson Beach. WTMA'’s Daintree Rescue Program has
successtully utilised Mossman Gorge community rangers for Site clearances and culturd heritage
assessment both on and off nationa parks in the Mossman-Daintree region. Girringun has dso
expressed a desire to be contracted to undertake local cross-culturd awareness and
consultation workshops in the southern Wet Tropics region. This would be an invauable service
to those government land management agencies operating in the Misson Beach to Townsville
region wishing to forge a better link with traditional owners, particularly in the context of cultura
heritage protection or native title issues. Where gppropriate al contractua arrangements should
be mede with Aborigina organisations, avoiding the Stuation where individua service providers
are pad directly by the government agency. Thus Aborigina organisations become contracted to
provide the required service as opposed to separate individuas. This has the benefit of firsly
empowering loca Aborigind community groups, and secondly, providing a potentidly larger
work pool from which to draw the labour source.

Note: Government land management agencies should avoid relying on community rangers as the
sole source of advice. This has been seen to be problematic in the past. At the end of the day it
is the dders, traditional owners and native title clamantsholders that should be providing the
final say for aparticular issue.

Permits

Rilot projects are proposed by both WTMA and DoE in conjunction with Girringun and
Mossman Gorge Community, respectively, for the development of a permit advisory body to
facilitate Aborigina input into the permit decison making process. These projects are dill only in
their early stages but have the potentid to provide a particular employment opportunity, the
extent of which will ultimately depend on the number of permits required for consderation and
the availability of resources. At the time of writing a consultancy looking at an appropriate
mechanism, and the resource implications for the proposed tridl Maossman Gorge permit referra
body had not yet been completed.

WTMA should aso congder contracting (through an Aborigind organisation) an additiond full-
time CLO (or equivaent part-time contracts) to pecificaly cater for the Authority’s Aborigina
consultation obligations under both the Act and the Plan with respect to the issue and monitoring
of permits under the Plan. This person(s) would also be avalable to facilitate the consultation
obligations of DNR and DoE as permit issuing entities under the Plan.

Yarrow (1997; p 54) identified the potentia for the employment of a Bama cultura heritage
interpreter or observer as a mandatory condition on the ssue of a commercid activity permit
under the NCA or Forestry Act’®. This employment/cultura heritage protection measure would

16 This could also readily apply to the issue of scientific permits.
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be particularly useful where tour operators were gpplying to vist culturaly senstive areas. DNR
currently uses such a condition for tour operators visiting the Bare Hill art Site.

Bama have aso expressed concern at the loss of potentid employment and entrepreneuria
opportunities through the ingbility in some regions to gain commercid activity permits because of
redrictions on the totad numbers of permits available. They fed (as do other potentid tour
operators) that this celling is inequitable given that so many permitted operators are not making
full use of their dlocated numbers. Bama would like to see those unused alocations taken back
and redistributed elsewhere to provide at least an opportunity for Bama to capitdise on the
tourism potentia of the WTWHA. It would aso provide Bama with an opportunity to set a
gtandard for the appropriate presentation of the culturd vaues of the region.

Funding

As a priority employment option each DNR and DoE management unit within the WTWHA
should work towards having a funding pool available that can be used for short periods of work.
This could be done as a day labour scheme with the government agency as the employer or
more preferably via a contract through an Aborigina organisation. Under a contract scheme
there can be different rates of pay for different kinds of work, including consulting with elders
and senior traditional owners. Parks Audrdia use both systems in Kakadu and Uluru - Kata
Tjuta National Parks, paying workers on an hourly basis. These arrangements have offered greet
vaue in terms of providing employment for a wide number of potentid employees, vaue for
dollar spent and maximum flexibility to suit both the employer and employees (Wellings 1997).
WTMA would be advised to adopt a smilar day-labour or short term project employment
mechanism in addition to its more long teem CLO contracts. This would provide for the
provison of a one-off or occasond service such as specialised consultation or advice (of
perhaps just a couple of days work) not readily available through the regular CLO mechanism.
Alternatively, community organisations such as Bama Wabu could be contracted to supply
short-term consultants as well as one or more CLOs as part of a more al inclusive contractua
arrangement.

Recommendations

That where possible government land management agencies utilise locd Community Rangers
and other Aborigind work crews to undertake gpproved waking track maintenance and
development and other infrastructure development projects including the requirements for
culturd heritage assessment and Site clearance.

That Community Rangers throughout the WTWHA be utilised on a contractua basis, where
appropriate, for cultura heritage assessment work, cross-cultural awareness workshops, and
asfadlitators in arange of consultation/liaison exercises.

That relevant State agencies adopt a coordinated approach to the development of a permit
as=ssment and monitoring srategy with aview to (a) maximising the meaningful employment
of Aborigind people and (b) providing a mechanism for asssting government to meet its
culturd heritage protection and Aborigina consultation obligations.
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| Recommendation

That WTMA, DoE, and DNR implement a casud employment scheme that can capitalise on
the availability of Aborigind people for short term projects, particularly where specidised
loca input is required. In the case of WTMA this would best be served by an dl-indusve
contractud arrangement with an Aborigind organisation(s) that aready provides the services
of aCLO.

2.3.4.4 Aboriginal Employment and Training Strategy

The development of a WTMA coordinated ‘whole of government WTWHA Aborigind
Employment and Training Strategy should focus on a number of issues that include:

Asssting with the development of training modules that link TAFE training courses closer to
the specific needs of government management agencies for the benefit of those Bama wishing
to seek employment within Dok, WTMA, or DNR.

The provison of volunteer work experience placements, scholarships, or cadetships to
Sudentsin the latter stages of their forma training.

Developing sdection criteria that reflect a more baanced gppreciation of Aboriging
knowledge and management ills'’.

Identifying a budget and adminidrative process for the casud employment of Aborigind
people for specific one-off short term projects.

Invedtigating the merits of a mentor program aimed at providing locad Aborigina people with
the opportunity to take up more senior management positions.

Ensuring that al rdevant saff (Aborigind and non-Aborigind) participate in culturd
awareness programs and workshops.

The edtablishment of a joint FNQ TAFE/DoE/WTMA/DNR Aborigind employment
feclitator whose role it is to identify and facilitate Aborigind contractud and permanent
employment opportunities on a‘whole of government’ basis within the Wet Tropics.

Cregtion of a hedthy and supportive work environment that is flexible enough to
accommodate, as far as practicable, the specific cultura needs of indigenous staff.

Where high levels of consultation are required with traditiona owners, the sdlection of nor
indigenous gaff to positions (using gppropriate forma selection criteria) that have exhibited
both awillingness and an ability to liaise and cooperate with indigenous interests.

The devdopment and implementation of drategies that dlow for a grester number of
Aborigina people to attain the employment security offered by permanent as opposed to
contract, casua or temporary positions.

Greater attention to ‘outsourcing’ through the development of contractud employment
drategies (in conjunction with DEETYA and ATSIC, where appropriate) that utilise

17 A precedent has already been set by DoE in the case of Lawn Hill and Iron Range National Parks. Generic
ranger selection criteriawere modified to better meet the needs of the local management situation which
required a greater focus on addressinglocal indigenous issues.
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Aborigind service providers via contractud arrangements with relevant Rainforest Aborigind
organisations.
Such a gtrategy should be developed and resourced in conjunction with DEETYA, ATSIC and
the rlevant State land management agencies.

Recommendations

That WTMA coordinate the development of an Aborigind Employment and Training
Strategy that provides a ‘whole of government’ approach to the employment of Bama in
WTWHA management (see text for specific strategy components).

That any Aborigind Employment and Training Strategy become an integrd part of the
negotiation of the proposed Interim Negotiating Forum and Fina (Regiona Wet Tropics)
Agreement.

2.3.4.5 Community Ranger (Indigenous Environment Officer) cour ses

Cribb (1995) recommended that WTMA play an active role in the activities of a proposed peak
multi-sectora body whose role it was, amongst other things, to coordinate the funding for
community ranger education and training. It would not appear that this coordinating body has
been paticularly active, dthough WTMA has continued to participate (as has DoE) in TAFE
advisory committees and community ranger workshops sponsored by the Commonwedl th.

It is important that WTMA continues its link with community ranger trainees and training
providers through its participation a workshops and on committees through the provison of
guest lecturers and through helping to establish links between trainees, trainers and other
government land management agencies. One tangible form of assstance would be for WTMA to
assig training providers, in conjunction with the relevant land managers and specidised landcare
tree planting organisations to involve trainees in ‘hands-on’ red-life renabilitation projects within
the Wet Tropics. Not only will this contribute to the meeting of the Primary God and the
development of the students western land management and employment skills, but as Cribb
suggests.

‘community rangers are vital to the philosophy and practice of Joint
Management inthe Wet Tropics and will be important in the
implementation of Wet Tropicsjoint management programs

(1995; p 51)

Recommendation

The Wet Tropics Management Authority continue to develop a close link with community
rangers, trainees, and training providers within the WTWHA through the provison of
sarvices, including where appropriate, technical and financial assstance.
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2.3.5 Aboriginal involvement in WTMA Advisory Committees and in Board
decision-making

2.3.5.1 Advisory Committees

The Management Scheme Intergovernmenta Agreement (MSIA) provides for the establishment
of a Community Consultative Committee (CCC), a Scientific Advisory Committee (SAC), and
such other advisory committees as the Authority considers appropriate. The CCC and the SAC
have been the only advisory committees in operation to date. The Rainforest Aborigina
Network regjected the offer by the Authority to establish an Aborigind Advisory Committee on
the grounds that such a move fdl short of its aspirations for full and equitable joint management
of the WTWHA and because of other difficulties associated with the issue of gppropriate
representation of relevant groups.

This section will focus on evauating in practicd terms the level and perceived effectiveness of
Aborigina involvement in the SAC and the CCC. A separate consultancy was undertaken to
investigate the overdl spirit and content of the MSIA (TOR 11) and will be discussed later in
this report.

The current MSIA dates (p 7) “In particular, the Authority should ensurethat Aboriginal
interests are adequately represented on each of its mandatory Committees’. Thenotion
of adequacy is avery subjective one, and S0 any evauation depends very much on the particular
perspective of the commentator.

In generd terms Aborigina people across the WTWHA seem, paticularly at the time the
Review was undertaken, to be rdatively unaware of the role of the two committees and of the
potentiad opportunities afforded to them through this form of representation. It is suggested that
the Aborigind Resource Management Program (ARMP) actively advertise the role and activities
of the two committees and facilitate grassoots Aborigind input through nominated
representatives.

The effectiveness of Aborigind input was perhgps diminished by lack of continuity of the
Aborigind representatives on the SAC and CCC. It was argued by some non-Aborigind
representatives that a fairly regular turnover contributed to a dgnificant loss of Aborigind
lobbying power. Nevertheless, those non-Aborigind representatives interviewed strongly valued
the potentid of the two committees to be auseful forum for Rainforest Aborigind people.

Ensuing discussion will focus specificaly on the structure, role, and nature of the two committees
in an atempt to identify and remedy any underlying problems.

Recommendation
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That the ARMP (paticularly through the Community Liaison Officers) actively inform the
broader Rainforest Aborigind community as to the role and activities of the Wet Tropics
Board and the SAC and CCC committees in an attempt to facilitate 'grassroots input through
relevant nominated representatives.

The Scientific Advisory Committee

Scientific Advisory Committee members are seen to be experts in a particular fidd rather than
representatives of a particular organisation, region, or school of thought. The SAC is not seen as
a broad based representative group but rather as a network of experts who are able to provide
opinion and guidance rather than make decisons on specific issues. Discussions, are at times
quite technicad and couched in western academic jargon, potentidly dienating those not familiar
with this particular language genre.

It is suggested thet if no Aborigind person feds comfortable in this particular forum that Bama
Wabu nominate an appropriate non-Aborigind representative with a solid scientific background.
Such a person could act as an information conduit, providing appropriate feedback, and
identifying, for the SAC, potentid problem areas that will require additional consultation and
negotiation. This nominee would need to be formaly accountable to Bama Wabu, and would
need access to existing adminidtrative and technica resources of, for example, one of the
relevant land councils.

There are other obvious resourcing implications. The ARMP could be provided with additiona

resources to cover dtting fees and follow-up consultation needs for the nominee. The provison
of gtting fees for advisory committees has not been acceptable to government in the past.

However given the Authority’s reponsbility to ensure adequate Aborigind representation on its
mandatory committees then ‘Stting or consultation’ fees could be seen as a specid afirmative
action measure. The private sector, particularly mining and resource companies, have seen the
vaue of paying ‘gtting fees or the equivadent in facilitating consultation with indigenous groups.
At the very least, resources need to be made available by WTMA to ensure that whoever sSits at
the committee table has had the opportunity to consult as widdy as possible with the broader
Rainforest Aborigind community both before and after meetings.

In response to the issue of poor Aborigind attendance on this committee in the past some
members of the SAC (and this was by no means a universa voice) expressed concern that
where Aboriginal people wanted a voice at the table they should be prepared to turn up to
mestings. It is suggested that the formaity and content of the SAC meetings are not necessarily
conducive to the participation of grassroots Aborigina people. Those Bamathat are able to fed
comfortable with this particular forum are often the same people required a sO many other
amilar meetings and committees. Bascdly there are just not enough Ranforest Aborigina
people comfortable with formal, bureaucratic, technica or academic fora to go around. It is not
an issue of alack of commitment to providing input; it relates more to an issue of equity,
western process bias, and inadequate resourcing.

It is further suggested that if and when Bama wish to nominate a non-Aborigina person to St on
the SAC as thar representative, then the SAC should fed happy with that decison. Such a
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move may be seen as a less than ided by both Rainforest Aborigind people and the scientific
community. Neverthdess, it is a more postive approach towards ensuring consstent Aborigina
input than maintaining the current Stuation.

At this point in the discussion it is also worth revigting a recommendation made by Dae (1993)
in his consultancy report, “Joint Management in the Wet Tropics’, that has gpparently been
taken up in part by WTMA. Dde (p 13; s.2.2.2) recommended (in addition to someone with
detailed traditional knowledge) the appointment to the SAC of members with socid science and
Aborigina cultural heritage skills as a means to greater representational policy making. The
recommendation was gpparently noted by Minigteria Council but not formally adopted by the
Board as one of the 27 items to congtitute WTMA Joint Management policy.

This Review supports Da€e's origind comments and recommends that such additiona
representation on the SAC, particularly a socid scientist with experience in socid impact
assessment, should be implemented. It should be noted that there is now a place available on the
SAC for an Aborigina person, but that as previoudy mentioned it may not be possble to
identify anyone willing or with the time available to St on the committee.

It is dso recommended that the SAC consider the cooperative development of a set of research
and monitoring protocols aimed a meeting both the concerns of Rainforest Aborigina people
and the management needs of the WTWHA. These protocols should focus on identifying both
appropriate consultation pathways as well as developing structures and mechanisms to ensure
that Aborigina people, where relevant, are an inherent component of the research activity. They
would dso serve to inform those scientists involved in field monitoring activities as to the
appropriate methods of obtaining cultural Ste clearance for their work particularly on aress of
Aborigind land. Protocols should dso be formdly written into contracts. In effect these
protocols would serve as a basis for a code of ethics for any person undertaking research in the
Wet Tropics.

Some initid attempts to develop appropriate research protocols have adready been undertaken
by ATSIC, Cape York Land Council, and independent research steering committees (see
examples in section 4.4 this report). These should be examined to avoid any unnecessary
duplication and devel opment time.

Recommendations

That where no Aborigind person is available to it on the SAC that Bama Wabu nominate an
appropriate non-Aboriginad representative with a solid scientific and Aborigind  liaison
background.

That dtting or consultation fees be made available to the identified SAC and CCC
representatives as a gpecid affirmative action measure to facilitate the need under the Wet
Tropics Act to have adequate Aborigina representation on the mandatory committees. At the
very least, resources need to be made available to ensure that whoever dts a the committee
table has had the opportunity to consult as widely as possible with the broader Rainforest
Aborigind community both before and after meetings.
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That in keeping with an earlier recommendation (Dde 1993), the Board identify a|
representative podtion on the SAC for a socia scientist with experience in socid impact
assessment.

Recommendation

That the SAC collaboratively develop a set of research and monitoring protocols aimed at
meseting both the concerns of Rainforest Aborigina people and the management needs of the
WTWHA.

Community Consultative Committee

Previous Aborigind representatives on the Community Consultative Committee have expressed
concern as to their inability to adequately represent the range of Bama interests across the
WTWHA. Others have aso expressed concern a being the only indigenous person a the
meeting, despite obvious attempts by other CCC members to facilitate their involvement.

One solution would be to dlocate three Aborigind positions to the CCC, in keegping with the
drategy used by the ARMP that identifies, a the very leadt, the need for three Community
Liaison Officers to cover the WHA. The precedent for multiple sectoria representation on the
CCC dready exigs within loca government. Additiond representation would require additiona
resourcing, with the provison of travel expenses and stting fees for those representatives not
dreedy in full-time employment with Land Councils or other representative organisations. The
ARMP should be resourced to provide this additiona cost either directly or through Bama
Wabu. It is recommended that Bama Wabu (or an equivaent Aboriginad organisation) oversee
the nomination of the three proposed representatives, given the Board accepts the proposa for
increased representation.

If Bama Wabu is not adequately resourced for such a coordination role then other pesk
representative bodies should be approached. The apparent government opposition to paying
gtting feesis seen asamajor congtraint (see previous SAC discusson).

The fact that Bama attendance a CCC has at times been inadequate, has more recently been
less problematic because of the high profile and direct input afforded to Bama Wabu a WTMA
Board meetings. However, this factor does not overcome the lost opportunity of raisng
awareness of Aborigina issues amongst other CCC representatives drawn from a wide range of
WTWHA stakeholder groups.

Recommendations

That the Board consider the proposal for three Aborigina representatives on the CCC as an
initid measure to overcome the problem of inadequate regiond representation.

66




That Bama Wabu convene a meeting with the Chairperson of the CCC (and other members,
as appropriate) to reconsider opportunities and options avalable (see Review report) to
improve Aborigind participation in the CCC.

Other potential advisory committees

Under the WTWHPMA (s. 40) the Authority has the power to establish other advisory
committees as gppropriate. The WTWHPMA cites by way of example the posshbility of the
edablishment of an advisory committee providing advise to WTMA on meatters relating to
management issues and Aborigina tradition [s. 40(4)(b)]. Such a committee could be delegated
powers by the Board that would enable them to be actively involved in management of the
WTWHA.. Such powers could include, for example, the ability to make permit decisions under
the Plan.

On more than one occasion in the past Rainforest Aborigind people have formdly regected the
notion of an Aborigind Advisory Committee looking specificdly at issues reaed to mechanisms
of Aborigind involvement. The concern gppeared to be that such a committee would only bea
token forum, and that it would continue to be rgected as a mechanism until Aborigind interests
became formally recognised in the management scheme. It is suggested that WTMA revist the
Aborigind Advisory Committee concept with Rainforest Aborigind people if Minigerid Council
gives forma support to the notion of the Interim Negotiating Forum and Fina (Regiond Wet
Tropics) Agreement as proposed by this Review.

Given a formd commitment by government towards these Agreements it may eventuate that
Rainforest Aborigina people are more supportive of a committee whose specific role it is to
oversee the development of the Interim Negotiating Forum and Find Agreement.

Furthermore, within the context of these agreements such a committee may dso be adle to at
long last provide the necessary impetus to at least get the issue of culturd re-liging findly and
adequately considered. As gstated previoudy, the issue of cultura relisting (despite support from
the Board and from the Cultural Heritage Branch of DoE Far Northern) has had a long and
protracted history of gppearing to go nowhere.

2.3.5.2 Aboriginal Involvement in Board processes
Under Commonwedth legidation (WTQWHACA) a least one of the Commonwedth’'s two
nominees must be an Aborigina person. Rainforest Aborigind people fed dienated from the

nomination process and wish to be actively involved in deciding the Commonwedth’s nominee.
It is recommended that WTWHA Rainforest people be requested through a peak representative
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body such as Bama Wabu to provide the Commonwedth with a nominee or set of nominees to
take up the positi on®,

This mechanism needs to be transparent, open and accountable to Rainforest Aboriginal people.
Bama have aso expressed concern about the posshility of the gppointment of an Aborigina

Board member without adequate traditiona ties to the region. Lane (1997) identifies the
gppointment of an Aboriginal representative of national prominence to the Board as an example
of the pogtive changes facilitated by WTMA during the second term of the Authority. It is
important that what has been identified as a subgtantid commitment by WTMA to consulting
with Aborigind people in the WTWHA (Lane 1997; p 319) is not undermined by inadequate
consultation with peek local Aboriginal representative groups with respect to the gppointment of
subsequent Aborigina representatives to the Board by the Commonweslth.

During late 1997 the Commonwealth’s delay in appointment of the Aboriginal Board
member and the lack of a clear process for selection (and, in particular, the lack of
direct consultation with Bama Wabu or other relevant Aboriginal groups or
organisations) has further eroded any confidence held by Rainforest Aboriginal people
in the intergover nmental management scheme.

Bama have aso expressed (see TOR 12A consultancy report) that they wish to see a second
Aborigina representative on the Board. As identified in the 12B consultancy, the Departmental
Reference Group suggested that it may be more redidic for dl parties to work towards
providing better assistance to the existing member rather than lobbying for the gppointment of an
additional member.

As previoudy mentioned Bama Wabu have been afforded a direct level of input into Board
mesetings through an invitation for a representative to participate as an officid observer which
includes the presentation of a separate Bama Wabu report. The Board has exhibited a
willingness to date to at least address each recommendation presented in this report. The present
Board has formdly acknowledged the valued contribution made by Bama Wabu (Board
Mesting 25; August 1997). Although this rdatively high level of commitment to BamaWabu isa
positive indicator of the Board's commitment to Aborigina involvement it is Hill early days.
Bama have yet to see many red tangible outcomes out in the communities with respect to
involvement in cooperdtive and joint management agreements.

Bama Wabu's involvement in the devdopment of; waking track; ecotourism and fire
management drategies has been supported, in principle, by the Board. This level of support
needsto be reflected at the WTMA officer level and at the relevant state agency level in order to
trandate the Board's commitment into the desired tangible outcomes. In some areas there
appears to be barriers between the policy development and the policy implementation stages of
managemen.

18 Obviously BamaWabu (or whatever peak representative body was involved) would have to ensure that
it had adequately consulted with the wider Rainforest Aboriginal community before providing specific
nominees.
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Thereisagenerd lack of awareness amongst the broader Rainforest Aborigina community asto
the role and function of the Board. There is dso alack of awareness of Bama Wabu'srole and
input into Board decison-making. This lack of awareness needs to be rectified so as to provide
abroader range of Aborigina groups equitable access to the Board.

For its part it is recommended that Bama Wabu reviews the presentation of its report a Board
meetings. It is proposed that instead of tabling a complex report on the day that has proven, on
occasions, impossible for Board members, observers, and WTMA gaff to adequately address
that a couple of options be consdered.

Firdly, and this comes down to a resourcing and organisationd issue, that the Aborigind
Resource Management Program more effectively resource Bama Wabu to develop the report so
that it can be ready for incluson in the Board papers available for distribution prior to the
meainglg. This is in kegping with the gatus of Bama Wabu as a semiofficid Board advisory
committee. A lack of resources currently means that Bama Wabu rdies on the availability of
volunteer workers to undertake the consultations and adminigtration required to produce the
report. Given WTMAS contribution to facilitating input to Board meetings by the CCC and the
SAC, thisis not seen as an unreasonable proposd. This assistance may smply be in the form of
secretaria support or information dissemination via the CLOs. Another option is for the ARMP
to facilitate didogue between WTMA managers and Bama Wabu once the Board agenda
becomes avallable (and thus specific issues for congderation identified). At the very lesst this
would help clarify issues and generate discussion before the final Board papers are written.

Secondly, to avoid swamping the Board with issues better addressed at the day-to-day leved of
management there needs to be a more focused channd of communication between Bama Wabu
and WTMA executive and managers. As previoudy mentioned, regular ‘generd issues meetings
have proved to be ineffective in the past. However, occasiond presentations by Bama Wabu at
WTMA managers meetings (given adequate rotice of issues to be discussed) may prove to be
a podtive dating point. Likewise, it would be beneficid for WTMA daff to provide
presentations to Bama Wabu in asmilar atempt to generate discussion on issues of government
concern.,

The Board has exhibited strong support for the issues raised by the Review to date. Some
obsarvers have commented that without such a mechanism as the Board, and in paticular a
dedicated ‘ Aborigind’ pogtion, the Review may never have got off the ground in the first place.
In some cases the Board has been held respongible for actions not ultimately its respongibility.

For ingtance it is not widdy known by Aboriginad groups that Minigteria Council has the find
decison-making role in many areas such as in the development of Statutory management plans,
budgetary condderations, and in endorsing the Review recommendations. Nor isit fully redised
that, in many cases the Board has no red influence over certain decisons and management
actions undertaken by DoE, DNR, and Loca Government.

19 Thereisalso apossible role for the North Queensland and Central Queensland Land Councilsin
providing extra assistance with the regular production of the Bama Wabu Board report. To date the Cape
Y ork Land Council has provided financial administration, office space and the use of office equipment.

69



Problems of coordination and jurisdiction are best overcome by adopting a ‘whole of
government’ approach to dl management issues within the WTWHA. Insteed of attempting to
bring together al the underlying management regimes in the off chance tha the jigsaw pieces
might form some coordinated and efficient regime, WTMA would better cater for the needs of
Aborigina people (and possbly a whole range of other interest and stakeholder groups) by
facilitating a more focused ‘whole of government’ committee gpproach to management.

Recommendations

That the Commonwedth government decison meking process utilised in sdecting the
Aborigind representative nominee for the Wet Tropics Board is transparent and accountable.

That Bama Wabu (or an equivaent organisation) be requested to provide a set of nominees
to the Commonwedlth from which to choose the Aborigina representative on the Board.

That, in an attempt to facilitate adequate consderation of the Bama Wabu report, WTMA
provide te appropriate secretarid assistance for Bama Wabu to provide a Board report
available for didtribution prior to the Board meseting.

2.35.3 Aboriginal involvement in the Daintree Coordination and Planning Group
(DCPG) and the Daintree Rescue Program (DRP)

Although not a forma advisory committee established under the WTWHPMA the DCPG
provides community, state and locd government input into the management of the Daintree
component of the WTWHA, and in particular, into the direction of the Daintree Rescue
Program.

To date Kuku Ydanji people have been encouraged to participate at a number of levelsin the
DRP. These include:

Membership on the DRP management group, the DCPG.

Provison of Aborigind community liaison services between the various Kuku Yaanji groups
and DRP agencies (on a contractud basis).

Provison of culturd heritage advice services to DRP in relation to works projects and local
residents as a component of the land holder advisory service (on a contractud basis).
Employment of individual Community members on DRP works and land protection projects.
Panned cooperative management agreement on two freehold sites owned by the Community.

More recently, the DRP has proactively attempted to more effectively involve Kuku Yaanji in
management decision-making. The current levels and areas of Bamainvolvement provide a good
platform upon which to build further management arrangements that attempt to tackle the
‘harder’ issues. Such issues would include consent for infrastructure development, Bama
involvement in the management of ‘buy-back’ land, and in the assessment of cultural heritage
values and conditions over leasehold or freehold land subject to a possible CMA. The potentia
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for *buy-back’ land to creste opportunities for the forma creation of an Aborigind management
regime (usng leasing mechanisms identified previoudy in section 2.2.1 or through other means
such asaCMA or MoU) have yet to be fully explored.

The Levers report® identified that Yaanji people generaly feit dlienated from the consultation
processes paticularly in the earlier days of development activities within the DRP region.
Specific concerns identified that initidly the consultation with Yadanji people was rushed and ad
hoc, and did not provide sufficient time or process for Elders to participate. With the rise in
profile and expertise of the Mossman Gorge Community Rangers and some postive initiatives
undertaken by the DRP the leve of Aborigind involvement in ‘Daintreg issues has increased to
an extent where the Lever’'s report noted that athough there is sill room for improvement,
Yaanji people are basicaly happy with the rate of progress.

The DCPG mestings themselves Hill gppear to be somewhat problematic with incongstent
attendance by the nominated Aborigina representatives and the inevitable western approach to
meeting procedures. This point is reminiscent of the previous discusson of the effectiveness of
the SAC and CCC as culturdly appropriate advisory fora, and many of the same
recommendations are relevant here,

A postive grategy undertaken by the DRP has been the employment of Mossman Gorge
Community Ranger as an Aborigind liaison officer to the DCPG. Although this may not have
increased the input of the Aborigind voice in actud DCPG mestings it has ensured that a greater
flow of information is going out to reevant Aborigina interests and a level of input is trickling
back to the DCPG through more informd channels. It is essentid that the liaison officer is not
seen to be a representative of Ydanji people in decison-making processes within DCPG
mesetings. Although this may be desirable from a western perspective, it would in many cases be
culturdly inappropriate from a Bama perspective.

Recommendations

That the DRP/ DCPG continue to support and fund the recently established Aborigina liaison
position

That a separate ‘Yalanji issues report be formally tabled a every DCPG meeting as a
process smilar to the tabling of the Bama Wabu report a Board meetings

That the *Yadanji issues report be presented to the meeting by a representative authorised by
the Yaanji DCPG members, this person may or may not be Yaanji or aDCPG member

That the ‘Ydanji Issues Report be developed on the basis of discussons and/or meetings
involving the DCPG Ydanji members, the Aborigind liaison officer, and other rdevant
interests prior to the actua DCPG meseting Note: There are obvious resourcing implications
here that may need to be accommodated.

20 An unpublished review of the DCPG and the DRP conducted by Sonny Levers, WTMA Community
Liaison Officer.
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That on completion of the DRP appropriate funding arrangements are in place to support the
continuation of this Aboriginal liaison postion.
Recommendation

Tha WTMA invedigate the potentid for DRP ‘buy-back’ land to provide forma land
management control opportunities for Rainforest Aborigina people.

2.3.6 Cooperative Management Agreements (CMAS)

2.3.6.1 CMAsunder the WTWHPMA and the Wet Tropics Plan

Cooperative Management Agreements are proposed under the management strategies outlined
in the Wet Tropics Plan as a mechaniam for facilitating the implementation of the primary god by
agreement. CMAS, under the statutory Wet Tropics Plan, may aso alow for activities to be
undertaken that would normdly be prohibited. The Authority is dso committed to the use of
CMAs under the Act as ameans of:

involving the community, especidly landholders, and including Aborigind people,
congructively in World Heritage management, and
increasing the conservation output or effect in return for public monies spent;

Although not clearly defined or well understood™, CMAs are seen as apotential mechanism for
involving Aborigina people in management. The TOR 1 consultancy (Y arrow 19963, pp 54-58)
pays particular attention to the role of both CMAs and IMAS (joint management arrangements)
and should be referred to for a more detailed and technical account.

Aborigind people do not gppear to have a clear understanding of the mechanisms and function
of CMAs Thisis not surprisng given that many WTMA s&ff, including the Aborigind Resource
Management Program, appear to share that same level of uncertainty. By way of generdisation
Bama appear to be fairly sceptical of the CMA provisons, in many cases seeing them as a
superficid approach to red meaningful management involvement. With the remova of the
‘Divison 5 Naive Title Rights provison from the management plan and the uncertainty
surrounding the proposed amendments to the NTA there would appear to be alot less incentive
for WTMA to negotiate CMAs with indigenous interest groups. Furthermore, despite the ability
of CMAs to dter the operation of the Wet Tropics Plan through a specific provison, a CMA
could not operate in this way for activities under the jurisdiction of the NCA or the FA. In
paticular, the aspirations of Aborigind people about the regulaion of vigtor numbers and

21 CMAs may make provision for financial, scientific, technical, or other assistance in relation to the

management of the WTWHA. They are usually provide for some form of benefit to all partiesto the
agreement. Although they provide away for Aboriginal people to become moreinvolved in ‘ day-to-day’
management, strictly speaking CMAs do not provide amechanism for equitable involvement in
management decision-making, asis potentially available under aformal joint management arrangement. For a
more detailed account of CMASs reference is best made to “Protection Through Partnerships* (WTMA
1997).
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involvement in permit decison-making cannot be addressed under CMAS because of the
absence of any specific legidative authority (Yarrow 1996a, p 56).

In short, CMASs (and for that matter joint management arrangements as defined under the
WTWHPMA) cannot affect the operation of statutory discretion, and accordingly, fal short of
meting the ‘big-picture’ decision-making gods of Rainforest Aborigina people.

To date there have been no CMAs negotiated with Aborigina people in the WTWHA. Thisis
despite WTMA files indicating that a number of possble CMA dtes and issues were identified
as far back as 1994. In addition to a generd lack of awareness and enthusiasm from potential
Aborigind parties, the development of CMAS has been problematic. Particular areas of difficulty
include:

To date DoE and DNR have been hestant about WTMA entering into any formal
arrangements with Bama on protected areas, ate forests and timber reserves, respectively.
This severdly redtricts the potentid use of CMAsS.

Smilarly, whereas a CMA has the potentid to provide Bama with the ability to legdly
undertake a normally prohibited activity such as burning in a rainforest, such an agreement in
no way frees Bama from regulaion from underlying management regimes such as the NCA
or FA.

Before the identity of native title holders is formaly determined by a court or a tribund it is
difficult for WTMA to determine whether the partiesto a CMA actudly represent netive title
holders. The WTMA s therefore concerned about entering into agreements based on any
management action gpart from low impact future acts. To do otherwise is seen to risk afuture
compensation claim.

As previoudy mentioned, CMAs can only provide for limited management decision-making
in that they are unable to require a statutory discretion to be exercised in a certain way.
Without a specific legidative provison they do not provide a mechanism whereby Aborigind
people can exert influence on a decison over and above mechanisms avallable to other
groups.

The CMA budget alocation available to the Aborigina Resource Management Program has
for the last two financia years been quite restricted. For example, the dlocation in the 1997-
1998 budget sits at $20,000 for the whole region

WTMA has to date been excluded from the native title clam mediation process, effectively
negating any potentia ability of CMAs to resolve competing land use interests.

Despite these redtrictions a CMA 4ill has the potentia, for example, to provide for weed

clearing, forest rehabilitation, recording of ord history, fencing, culturd heritage surveys, and
other ‘low-impact’ activities,
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In addition, by looking at either a three-way or facilitated two-way CMA between alandhol der
and an Aborigind traditiond owner, it may be possble to overcome an apparent lack of
potentidl CMA locations brought on by an absence of relevant Aborigina landholders under
wedtern law or because of complicated native title circumstances. Thus a CMA could
potentially be undertaken on a freehold block that serves to meet the needs of all three parties,
including appropriate cultura site access and protection, the provison of resources, and the
preservation of World Heritage val ues.

Despite some red possibilities, it would gppear that in generd CMA'’s are effectively only a
minor mechanism in terms of meeting the full range of Aborigind management aspirations. They
need to be seen as a garting point, not an end point in the overdl scheme of management
options to be recommended by this Review.

Recommendations

That the devdopment of CMAs with Aborigind groups be recognised and funded as a
mainstream activity and not margindised within the domain of the ARMP.

That the budget dlocation currently available to the development of CMAs with Aborigina
interests be available for use to fund a broader range of project types that may include
(among other things) specific assistance grants as a precursor to the establishment of a CMA,
or the development of policy recommendations to facilitate a more gppropriate gpproach to
management arrangements.

WTMA review its current CMA policy with a view to darifying issues and condraints,
paticulaly in the context of native titte. A dmple checklis or st of guiddines for the
development of a CMA and for the prioritisng of requests for assstance from Aborigina
groups should be developed for use by ARMP gtaff.

That a separate review of CMAS be undertaken at the end of the 1998-1999 financid year
to consder the future status of the scheme as a priority issue for the ARMP.

That State policy be reviewed to dlow WTMA to be involved in native title mediation at an
early stage to make these mechanisms available where appropriate.

That a more cooperative approach to management agreements be devel oped between DoE,
DNR, WTMA, and locd government to overcome problems relating to jurisdiction. For
example it would be useful for WTMA to facilitate and fund agreements under s. 34 of the
NCA between traditiona owners and DoE for the protection and cooperative management
of protected areas. A smilar approach may be possble for areas of land administered by the
various ams of DNR.

Any CMA or agreement, binding or otherwise, undertaken with Aborigind people should
contain a disclaimer removing the possibility of the CMA (or agreement) impacting on any
future determination of native title rights and interests.
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In keegping with origind WTMA CMA policy, any draft legd agreement (either generd or
specific) proposed for usein a CMA involving Aborigina people would need to be vetted by
a lawyer with current expertise in Aborigind issues, and preferably, chosen by Aborigind
people. WTMA may have to be prepared to pay for such advice. In any event, the Authority
should aways seek legd advice before findising a CMA to ensure thet it does not impact on

nativetitle rights.
Recommendations

Subject to its obligation under s.10(5) of the WTWHPMA, WTMA consult and liaise with
relevant Aborigina people before entering into a CMA with nortAborigina land holders. The
need for a cultura heritage assessment should be consdered in the case of infrastructure
development or land clearance.

The negotiation of any CMA should, wherever possible, involve the Community Liaison
Officers to ensure that culturd differences in decison-making processes are recognised and
respected.

With respect to the first recommendation relating to culturd heritage assessment Bama Wabu
have aready presented the Board with their preferred wording for such a mechanism (Board
Meseting 25; Bama Wabu Report). Despite initial concerns by the Board that such a request for
culturd heritage surveys and the development of Site access protocols might discourage
landholders from entering into a CMA it is fdt that with appropriate education and public
awareness such a mechanism may not prove to be as prohibitive as first thought. Once again,
despite the fact that the WTWHA s lised primarily for its naturd vaues, there is gill an
obligation under s.10 (5) and 10 (6) of the WTWHPMA and under Article 4 of the World
Heritage Convention to take cultura heritage vaues into consideration. Current WTMA policy
identifies culturd heritage values as important in assessing the worth of a CMA over a particular
area of land.

2.3.6.2 Cooper ative Management Agreementsunder other statutes

To date there have been no cooperative management agreements or conservation agreements
with traditiond owners under the NCA in the whole of Queendand. DoE are currently
negotiating a cooperaive management agreement with the Djabuguy Corporetion over the
management of Barron Gorge Nationa Park. The process has been dow and frustrating for both
sdes, with uncertainty over the implications of any agreement for the Djabuguy native title claim
at the forefront of concern. Legd advise has been in some cases contradictory, making it difficult
to identify common ground. Nevertheless the agreement may prove to serve as amode for the
ongoing negotiation of management arrangements in other protected aress throughout the
WTWHA.

At the time of writing this agreement had not been signed, nor was its content publicly available

for scrutiny. The DoE gpproach of funding Djabuguy to acquire independent legd advice is seen
as a pogitive move towards bridging inequity at the negotiating teble.
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DoE are dso currently negotiating a Memorandum of Understanding with Bama Wabu on an
agreed gpproach to developing a mechaniam that will formalise the input of Rainforest Aborigina
people into permit decisornrmaking processes administered by that department. Such a
mechanism would provide Aborigina people with an advisory role only. Nevertheless it is seen
by dl parties as a pogtive sarting point. Currently there is no provison under relevant legidation
to dlow for decisionmakersto legaly favour Aborigina interests above others.

2.3.6.3 Negotiation

The higtory of negotiations surrounding the proposed Djabugay-Barron Gorge Nationa Park
Co-operative management agreement and the Bama Wabuw/DoE permit MoU provides a useful
case dudy to condder the climate for negotiation within the WTWHA. Both draft MoUs
developed to date are essentialy nontbinding agreements to proceed with further management
arrangementsin line with a set of agreed protocols and procedures.

The fact that Aborigina people fed that they need to establish a procedura mechanism before
moving on to the negotiation of concrete management issues reflects a very degp-seated concern
about the establishment of fair and equitable dedlings with government agencies in the past. In
effect, any consultation and negotiation undertaken today has the potentia to be tainted by any
bad experiences from the past. Petience is required on both sdes of the negotiating table.
Having said that, it aso behoves the different parties to move beyond the atmosphere of mistrust
between government agencies and Rainforest Aborigind people generated from actions in the
past and negotiate from a postion of commitment and good will. Otherwise any future
negotiations will prove to be along and protracted game of cat and mouse that will inevitably
lead to ongoing frudtration and the draining of scarce resources. Unfortunately the remova of
gpecific native title provisons from the find Wet Tropics Plan has only served to exacerbate the
gtuation of migrug.

Continuing this line of argument, Dde in his semind report on joint management in the Wet
Tropics (Dde 1993) identified 3 broad planning principles essentid to the effective negotiation
of shared management arrangements (and in particular joint management agreements) in the
WTWHA. These principles are presented below as prerequisites for ongoing negotiations
between Rainforest Aborigind people and any government agency (or consortium of agencies).
Reference is best made back to Dal€e's origind report for a more detailed commentary
(particularly s.1.5, pp 911; see Volume 2). Thus Dale proposed that each party to the [joint
management]22 process brings to the table a set of particular rights and interests in addition to a

respongbility to:

Have a strong representative mandate from a clearly identifiable group of condituents who
are e to fully and equitably participate in any policy development and accountability
mechanisms.

22 Although Dale was specifically referring to joint management it is suggested that these principles apply to
any negotiated agreement. They were originally derived from experiences of the Canadian Inuit in their
negotiations for self-governing regions (Dale 1993; p 9).
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Ensure that it has its facts right before doing its own planning or before entering into
negotiations. Each paty should dso be committed to data sharing where culturdly
appropriate and politicaly feasible to do so.

Adopt a firm commitment to effective bargaining and negatiation. Dale describes a series of
key requirements for effective bargaining and negotiation; with theinitial requirement being the
recognition and respect for the legitimacy of the rights and interests of the other parties.

2.3.7 Aboriginal involvement in the development of management plans.

2.3.7.1 TheWet Tropics Plan

Despite the fact tha Bama Wabu received financid and in-kind support from WTMA to
provide an extensve submission to the draft Wet Tropics Plar’, and that several consultation
meetings were hedd following the submisson, Rainforest Aborigind people generdly fet
dienated from achieving what they see as meaningful outcomes. Badically, the perception is that
despite being afforded the ability to make significant input, when it came down to the redity of
being able to make sgnificant change, other groups ranging from bee keegping associations
through to tourism groups and loca government had much more influence on the final outcomes.
The find redlity of this became gpparent as the draft Plan’s response to the treatment of native
title issues became ared stumbling block to getting the Plan approved.

The remova of the Division 5 Native Title Provison (refer to the draft Wet Tropics Plan s.43)
a the Minigerid Council leve is seen by Aborigina people asthe removd of the only proactive
and positive aspect of the Authority’s approach to native title. Mr Nod Pearson, Aborigina

representative on the Board, saw it as the remova of the incentive for government to negotiate
with Rainforest Aborigind people a a meaningful level of management. The overdl perception of
the process by Bama was that at the end of the day the political will wasn't there to proceed
with anything but the soft options. Given the overriding powers of Minigteria Council, Bama are
thus disllusoned with the ability of any Aborigind representative on the Board to promote
Aborigind interests on issues that have any degree of political sengtivity.

It is recommended that a the very leest a greater degree of direct communication and
consultation occur between Board members and Minigteriad Council before such sgnificant
decisons asthe remova of Divison 5 Native Title Rights are made.

Dale (1993) in s.2.3.6 of hisreport provided a number of basic principles that he recommended
the Authority should adopt in its regiona and Strategic issues planning processes (refer to pp 15
17 of Dd€'s report for details). Following a recommendation by the Board that the
recommendations be put on hold pending some additiona rewording it would appear that Da€' s
basic principles for management planning were not given the officid policy endorsement they
required, and perhaps deserved. This Review recommends that Da€es s2.3.6

= Bama Wabu (1996). Reasonable Expectations or Grand Delusions? Submission to the draft Wet Tropics
Plan. Published by Cape Y ork Land Council et al..
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recommendations be revisited and formally endorsed, not so much as ajoint management policy
but as a protocol for ongoing involvement of Aborigind people in specific area management
plans, and the monitoring and review of the newly gazetted Wet Tropics Plan. Such a protocol
(based on expanding and updating Da€ s origina recommendations) is provided in section 4.4.2
of this report.

It is dso suggested that an essentid dement in any management planning protocol is that
Aborigind people should be involved right from the very beginning and not brought nto the
development process only at the public consultation phase. It is worth looking at one of Da€'s
principles in more detail to see how it can be further expanded to incorporate more recent
schools of thought; in particular, the recommendation thet by way of a basc planning principle
the Authority define ‘planning boundaries on socid as wdl as bio-physica boundaries (Dde
1993: p 16).

This approach has aso been consdered by the Queendand Department of Family Y outh and
Community Care (DFY CC) n the development of its draft ‘ Indigenous Land Interest Modd’.
This modd provides a st of principles for deding with Aborigind and Torres Strait 1dander
land, sea, and other socid issues in the consideration of development gpplications and planning
exercises (DFY CC 1997). Although not officidly State government policy nor perhaps even a
“hands-on” management procedure, this particular mode (dbeit ill in draft form) Hill offers the
atraction of providing a philosophical ‘approach to sSte clearance and social impact
assessment which should maximise opportunities for staged agreement and rapid
approval of work programs without compromising the legal and cultural integrity of
indigenous communities.

The actua procedures and consultation protocols for the ILIM mode have yet to be finaised.
However, the underlying principles and philosophy of the ILIM modd are ill worthy of
consderation as a bads for relevant impact assessment procedures within the WTWHA.. They
may have proved to have been nvauable in the resolution of such sengtive and controversia
issues as the Wujad Wuja water supply. The underlying principles of the ILIM mode should dso
be reexamined in the context of the assessment and impact protocols and guidelines proposed in
the * Protection Through Partnerships document (WTMA 1997).

Recommendations

The basic principles for regiond and grategic planning (based on Dde 1993) presented in
section 4.4.2 be consdered by the WTMA Board as a component of WTMA's overdl
planning policy. By way of a summary these principles propose that:

(&) Rainforest Aborigind people be treated as more than just a ‘ stakeholder’ and therefore be
involved from the initid stages of the planning process

(b) Planners ded with the right people for country, ensuring that any contentious issue has the full
support, in writing, of native title dlamantsftitle-holders
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(c) Rainforest Aborigind people are involved in planning activities on an equitable and culturaly
appropriate basis

WTMA incorporate the underlying principles of the Queendand Department of Family Y outh
and Community Care' s draft Indigenous Land Interest Modd into its WTWHA management
and planning policy, particularly in the context of socia and environmenta impact assessment.

2.3.7.2 DoE M anagement Plans

Currently there have been no management plans gazetted for any Queendand Nationa Parks
under the NCA. According to DoE sources there is a strong level of commitment to involving
Aborigind people right a the early stages d management plan development. As mentioned
previoudy this is in keegping with the desre of Rainforest Aborigina people to be involved in
planning activities right from the beginning.

There is unofficid policy within DoE Far Northern Region of not rdeasng any management
plans to the public for consultation until Rainforest Aborigind people are happy with the draft
document. DoE daff are currently working through the drafting of a revised Crater Lakes
management plan with relevant traditiona owners prior to releasing the document as an officid
draft to the wider community. It has been suggested that the same approach will be adopted for
the next set of parks under consideration; Barron Gorge, Daintree, and Wooroonooran. Such an
gpproach to involving Bama in management planning is seen as a podtive move. However, as
with a number of examples of other proactive atempts to involve Aborigind people in the
WTWHA, there is a need to ensure that this gpproach is further refined by al parties and then
endorsed as officid policy to reinforce its vaue and to ensure its continued operation. Unofficid
or informa mechanisms are subject to the influence of dtaffing changes, particular persondities,
and the availability of good will.

2.3.7.3 DNR Management Plans

It would gppear that up until the determination of native title over an area of land that DNR are
not consdering the involvement of Aborigind traditiond owners in the management planning any
differently to how they would be deding with other ‘stakeholders. As mentioned previoudy
Rainforest Aborigind people assert, in kegping with their common law ndtive title rights, that they
are more than just another ‘stakeholder’. By virtue of its historica context the Forestry Act
1959 (QId) reflects very little in the way of an obligation to consult and liaise pecificdly with
Aborigind groups. In keeping with obligations under the NTA and the Cultura Records Act,
and in keeping with the principles presented in the NCA and the WTWHPMA,, it is suggested
that any new legidation relating to the management of State Forests, timber, and other reserves
reflect the need to, at the very leadt, liaise, cooperate and have regard to the rights and interests
of Aborigind people. Without such supporting legidation DNR geff interviewed see difficulty
treating Aborigind people as more than just one stakeholder amongst many. It would appear
that the uncertainty surrounding the future of native title legidation has detracted from the
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devated gatus of traditiona owners under the common law consderations of the Mabo and
Wik decisions.

Specificdly in the context of management plans it is recommended that DNR adopt the same
(albat as yet unofficid gpproach) taken by DoE ie. of involving Aborigind people right from the
very beginning, and not rdeasing a document for full public consultation prior to Aborigina

people being happy with the draft. Currently DNR aff, particularly those associated with the
management of State forests and timber reserves, are activdy seeking the involvement of
Aborigind people in management planning. Their task is made more difficult in the absence of
identified Aborigind liaison gaff, and alack of specific policy on Aborigind issues, particularly in
the context of permit decision-making processes.

DNR must aso ensure that any planning consultative or steering committees are structured and
resourced in a way that Rainforest Aborigina people can equitably participate in the decison
making process. The issue of western process hias has dready been discussed esewhere.
Consultation and negotiation protocols need to be developed between DNR planners and each
relevant Rainforest Aborigina group that they are working with.

Recommendation

The Department of Environment, the Department of Natural Resources and the Wet Tropics
Management Authority adopt as officid palicy the full participation of traditiona owners and
Rainforest Aborigina people concerned with the land at the commencement of any relevant
planning activity.

2.3.7.4 Management Plansfor DOGIT communities and other forms of title (including
leases) held by Aboriginal people

It is recommended that where full agreement is reached by dl relevant parties (and this would
include trustees, DOGIT community councils, and reevant native title clamants and/or holders)
that state agencies (as appropriate) offer in-kind and financiad support to requests for assstance
in the development of community development and environmenta management plans. This
assistance would best occur under the direction of a steering committee representative of al
relevant Aborigind interests. It should focus on empowering loca Rainforest Aborigina groups
through specific skill development particularly in relaion to issues such as learning where and
how to place community infrastructure so as to minimise environmenta impacts.

At dl times government agencies need to be conscious of any native title implications of ther
actions, proposed or otherwise. Before committing to any level of involvement, beyond alow
impact future act, agencies should seek in writing consent from netive title holders and claimants.
Thisis dso the current ATSIC policy with respect to the funding of infrastructure development
on DOGIT communities and reserves.

Any disputes between Council, trustees, and ndtive title holders or clamants should be |€ft to the
relevant Aborigina people to sort out before providing assstance or entering into agreement.
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Government agencies would best be advised to work in closdy with ATSIC and the relevant
Land Council for specific advice.

According to WTMA file notes the Mona Mona community was keen to develop a management
plan in 1994. WTMA is working once again with people from Mona Mona, as well as Burungu
(China Camp) with a view to assgting in community and environmenta management planning. It
is important that WTMA maintains arole in these negotiations, providing input as requested and
liasing with pesk groups but not actudly faclitating the process. This should be Ieft to the
responsibility of other organisations such as Land Councils, ATSIC, and other relevant
representative bodies or government agencies.

However, as Dde (1993; p 16) identified in his consultancy report, the Authority should
expliatly link management plans (and these would likdly include both specific area management
plans and the statutory Wet Tropics Plan) to existing (and even future) community development
plans developed (or currently being developed) by Aborigind organisations. As identified n
Bama Wabu (1996; pp 31-32) there is a pecific need to ensure that any WTWHA planning
regimes take into account Aborigind community development needs. To this effect, gppropriate
mechanisms such as permits and/or cooperative management agreements need to be readily
accessible to non-DOGIT communities like Mona Mona (which technicaly fdl outsde of the
Schedule 1 locad government re-zoning application provison) in order to ensure that community
needs can be accommodated or are not unduly affected.

The management of other World Heritage Areas in Audrdia has shown that it is possible to
successfully, through negotiation and cooperaive planning, meet both Aborigind community
development needs and the obligations of western management regimes [eg. Mutitjulu
Community located within the boundaries of Uluru - Kata Tjuta National Park; (see Uluru-Kata
Tjuta Board of Management and ANPWS (1991) and De Lacy and Lawson, 1997).

Recommendation

Where full agreement is reached by dl rdevant parties (and this mugt include ndtive title
clamants and/or holders), state agencies (where appropriate) offer in-kind and financid
support to requedts for assstance in the development of Rainforest Aborigina community
development and environmental management plans.

2.3.8 The Aboriginal Resource Management program (ARMP)

Much discusson has dready been given to the effectiveness of WTMA’s ARMP in the context
of other aeas of involvement. Before proceeding onto some additiona Specific
recommendations, particularly in relation to the employment and resourcing of the Community
Liaison Officers, a couple of more generd comments are to be made.

The establishment of separate Aborigina issues unit within WTMA was a direct request by the
Rainforest Aborigina Network (see Lane, 1993) but Dae (1993) despite providing in principle
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support for the notion cautioned against a number of potential problems that would appear to
have cometo fruition. In particular Dae noted that:

‘The establishment of a completely separate management unit could lead

to the marginalisation of joint management and Aboriginal issueswithin the
Authority. It would be too easy for the Authority to hand responsbility over to a
particular unit which would then have to continueto compete  with other sectionsfor
political legitimacy’ (p 14).

The current Stuation within WTMA indicates that to a certain extent this margindisation has
occurred with Aborigina issues treated as an gppendage to mainstream core business by some
other programs within the organisation. To a certain extent this reflects the fact that over the last
two years since a separate Aboriginal issues program was established there has been at least five
acting program managers and long periods of time with nobody in the podtion at dl.
Consequently there has been an inconsstent or spasmodic agpproach to ‘talking up’ and
coordinating Aborigina issues across programs. However, there gtill appears to be a perception
among some programs thet the role of the Aborigina Resource Management Program isto dedl
with everything that has an ‘ Aborigind flavour’.

In contrast the ARMP should have the specific technical functions of faciliteting the actud
process of loca Aboriginad input into management agreements, the two Board advisory
committees, and into the legidative, policy and planning aspects of WTMA and other State and
Commonwesdlth activities. It should not be seen by the other programs as a way of delegating
responsibility away for what needs to be seen as core business management issues. Authority
daff outsde of the ARMP should have the same gpproach to issues particularly the
development of management agreements, as those indde the unit.

This margindisation has dso resulted in gpparent lgpses in communication and coordination
between programs. In fact, ARMP have expressed concern that they often find out about
relevant issues or meetings only by chance. (This has dready been partidly consdered in a
previous section). The issue of the water reserve at Mossman Gorge serves to illudrate this
point. At various different meetings Kuku Y aanji people at the Gorge have met with atota of a
least 6 different WTMA gaff from 4 segparate programs. It is not uncommon for different
WTMA officers to be presenting specific program agendas a different meetings often without
due consideration to those relevant issues addressed by other staff. Apart from the obvious issue
of poor internd communication and policy coordination, such an gpproach presents a negetive
picture of the Authority’s role as an efficient coordinating body, and gpart from anything else,
leaves the Gorge Community confused as to who to be dealing with in order to obtain the full
perspective on WTMA policy. Research into this issue of poor interna coordination has
suggested that it is not the exclusive domain of Aborigind issues. It would gppear thet there isa
need for better internd communication across a whole range of management areas. The
implication is tha WTMA managers and executive should be looking a ways of better
facilitating cooperation and communication between the separate programs. A good darting
point would be for the ARMP to workshop current policy related to Aborigina issues so asto
a least provide other sections (particularly new staff) with an opportunity to become familiar
with endorsed WTMA policy on Aborigina issues.
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It is dso suggested that to dleviate this gpparent margindisation of the unit, ARMP gtaff need to
avoid dienating themsdves from other WTMA gaff (and in fact, other government agencies) by
focusing too much on the identification of barriers without attempting to devote adequate time to
the fadilitation of solutions. The identification of problem areas is important; but attempting to find
or facilitate ways of overcoming concernsis the necessary next step.

Sections within DoE have also expressed concern, on occasions, about aspects of WTMA'’s
involvement in issues relating to Aborigind involvement in the management of protected aress.
Once again it is suggested that this comes down to a coordination and communication issue.
Attempts are dready underway to clarify roles and responshbilities and to facilitate a more
efficient and cooperative gpproach to management issues. It isworth considering an exchange of
letters or an MoU between the two agenciesin order to formalise any resolutions.

At the very least it is recommended that regular meetings be trided between those WTMA,
DNR, and DoE staff working specifically on Aborigina issues (say every 2 months) asaway of
facilitating better communication between management agencies.

It is suggested that the attendance of a nominee from Aborigind groups for specific issues would
facilitate open diaogue and information flow. Discusson of common issues and concerns, and
the exchange of successful ideas and management Strategies may prove a vauable catdys for a
more coordinated approach to ‘ Aborigina issues .

In terms of long term options the Authority should ensure that saff from dl programs share a
common commitment to establishing localised management agreements with Aborigina people.
Once (given endorsement by the Board and Minigeriad Council) the proposed Interim
Negotiating Forum has been findised and sgned, and the Regiond Wet Tropics Agreement
negotiation processis firmly established, the Authority should consder reviewing the status of the
ARMP as a separate unit.

It may be that Aborigind interests are better served by having the CLOs work more often within
other programs in an atempt to reinforce the need for a more integrated and coordinated
approach24. It is also suggested that consideration be given to CLO's being contracted through
peak Aborigind land management groups with a broad representative mandate (as opposed to
more narrowly focused groups without a specific land management organisationa structure).
This contractua arrangement should dways dlow for the CLOs to maintain their high profile
within WTMA.

It is dso recommended that the Authority condder the continued use of outsourced
consultancies, jointly developed and supervised with rdevant Aborigind groups, to provide the
research and policy advice necessary for WTMA to provide meaningful input into the ongoing
negotiation of the proposed Regiond Wet Tropics Agreement. Jointly run consultancies should

24 Once amore integrated and coordinated approach to Aboriginal issues develops acrossall WTMA
programstherole of the Manager ARMP may become redundant, and the resources all ocated to this
position may proveto be better utilised in providing specialist technical or legal advice.
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aso be usad to inform the development of the proposed walking track and ecotourism strategy,
and any ongoing revison of the Wet Tropics Plan.®

Recommendations

That DoE, DNR, WTMA, and Bama Wabu continue discussons aimed & darifying and
coordinating roles and responghilities in an attempt to facilitate a more collaborative and
cooperative gpproach to management issues of concern to Rainforest Aborigina people.

The Authority ensures that staff from adl WTMA programs share a common commitment to
edablishing locdised management agreements including Aborigind interestsin the WTWHA.

WTMA continue the use of outsourced consultancies jointly developed and supervised with
relevant Aborigina groups to provide the research and policy advice necessary for WTMA
to have meaningful input into planning activities, including the ongoing negatiation of the
proposed Find (Regiona Wet Tropics) Agreement.

2.3.9 Government Policy on Joint Management

Section 2.1.2 of this report proposed that to meet the management aspirations of Rainforest
Aborigind people there was a need to move away from the confusion attached to the term ‘joint
management’ and look towards achieving the same outcomes through the negotiated agreement
process. The greater acceptance of ‘joint management’ as a flexible generic term based on
developing and implementing negotiated management arrangements would ad in meeting the
aspirations and legd requirements of dl parties. These arrangements could be varied (once again
through negatiation) in response to changing circumstances.

This section will consder the higtory of the move towards joint management in the Wet Tropics
with aview not so much to sort out the tangle of definitions but to provide strategic direction for
ongoing development of the Interim Negotiating Forum and Finad (Regiond Wet Tropics)
Agreement. However, atention will be given to a review of rdevant WTWHA legidation and
how it relates to the range of management options currently described as ‘joint management’.

2.3.9.1 Relevant Legidation
The cgpacity for achieving joint management agreements varies according to legidation and

tenure. A different perspective on what congtitutes joint management aso varies according to
legidation and policy acrossthe WTWHA.

= Given current resourcing constraints, it may be that this research and policy coordination role becomes
(at least initially) a specific task of the manager of the ARMP. Ultimately, the aim should be for each relevant
program within WTMA to take on its own Aboriginal policy development in collaboration with relevant
Aboriginal groups.




Protected Areas and the Nature Conservation Act

For amore detailed account refer to Dale et al. (1997a; p 10) (TOR 12A report).

Currently under the NCA joint management arrangements Smilar to the Uluru - Kata Tjuta
and Kakadu models can potentially be achieved only where a park is gazetted as available
for dlam under the Aboriginal Land Act 1991 (QId).

Thereis potentid for exploring agreements (such as the ones proposed as an outcome of this
Review) under s.34 of the NCA. Such agreements would need to be congstent with the
management principles of a nationa park and could not fetter the Satutory decison making
respongbilities of decison makers under legidation.

Nevertheless it may be practicad to delegate some decison-making powers to Aborigina
people gppointed as Conservation Officers (these would remain under the discretion of the
Chief Executive).

If the Queendand Government decides to pursue the policy direction of a Find (Regiond
Wet Tropics) Agreement then explicit provisons to reflect this policy should be included in
the legidation.

The Wet Tropics World Heritage Protection and Management Act and the Wet Tropics
Plan

Section 10(1) (f) of the Act provides for the Authority to “enter into, and facilitate the
entering into of, cooperative management agreements (including joint management
agreements) with landholders, Aborigina people particularly concerned with land in the Wet
Tropics Area, and other persons.

The Preamble of the Act says that it is the ntention of Parliament to acknowledge the
“ggnificant contribution that Aborigina people can make to the future management of culturd
and naturd heritage within the Area, particularly through joint management agreements’.

The Act appears to provide plenty of scope for the development of negotiated agreements
aong the lines of the proposed Interim Negotiating Forum and Find (Regiona Wet Tropics)
Agreement. However an agreement cannot require a statutory discretion to be exercised in a
certain way without legidative authority. Thus the aspiration of Aborigind people to be able
to regulate vistor numbers or control permit decison making is not possble under an
agreement (except in an advisory capacity) without an appropriate change to the legidation.
Nor could an agreement under the Wet Tropics Act operae in this way for lands managed
under the Nature Conservation Act and the Forestry Act.

The Wet Tropics Plan identifies joint management arrangements as a particular type of
cooperative management agreement and dtates that the Authority will encourage the
development of joint management agreements in accordance with the policy postion of
relevant landholders and the provisons avalable in relevant underlying legidation (eg: in the
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case of nationd parks, DoE and the Nature Conservation Act; where the department sees
joint management as an option where land is Aborigind land or where native title rights exist).

The Forestry Act

Thereis currently no specific provison under the Forestry Act for any form of joint
management. Neither doesit specificaly deny opportunities for joint management or
equivaent management options.

Commonwealth Native Title Act

Possihilities exist for meeting Aborigind joint management aspirations through the recognition
of native title on protected areas not aready clamed under the Aboriginal Land Act 1991
(QId). For example, s.21 of the Native Title Act 1993 (Cwith) could underpin a range of
negotiated joint management options which would not necessarily result in the extinguishment
of nativetitle (Dae et d. 1997a; pp 10-11).

As suggested above s.34 of the NCA may dlow the Chief Executive of DoE to enter into
agreements (and to grant licences, leases, permits, and other authorities) with native title
holders over a protected area. This agreement could possbly include the contractua
management of a protected area by native title holders in accordance with an agreed
management plan; including the establishment of a board of management with tota or
majority Aborigina membership to implement the plan (Dde et al. 1997a p 11).

David Yarrow's TOR 14 Native Title consultancy report consdered that the real possibility
exigs that the dedication of national parks under the NCA may be invalid because of the
operation of the Raciad Discrimination Act 1975 (Cwith) and provisons of the NTA (see
Yarrow 1996b). If successfully tested in court, this could substantialy favour Rainforest
Aborigind people with respect to the negotiation of meaningful joint management
arrangements in WTWHA nationa parks.

2.3.9.2 Relevant policy

In 1993 the WTMA Board formally adopted 27 policies for joint management that were based
on the recommendations arising from two discussion papers looking at joint management in the
context of the Wet Tropics (see Dale 1993; Lane 1993) and from discussions held by the newly
formed Joint Management Working Group.

These policies are liged in Appendix la adong with an overview of the extent of ther
implementation. These policy statements fdl far short of the so-cdled ‘joint management’
aspirations held by Bama as identified in section 2.1.2 (this report). In particular policy #36
identifies the need for ‘joint management’ in the Wet Tropics to revolve around the development

86



of ‘legdly binding and far CMAs amongs stakeholders. As previoudy mentioned (section
2.36.1), CMAs are redly only a stepping stone towards meaningful Aborigind involvement. In
the absence of relevant supporting legidation, they do not provide for any red increasein
management decision-making powers.

Appendix 1b (Table Il) lists and comments on the remaining Dae (1993) recommendations that
were rgjected or put on hold by the WTMA Board. To date those Dale recommendations put
‘on hold’ have not been reconsidered by the Board.

A number of recommendations are aso presented in Appendix 1c. These am at providing a
bads for the revision of those current WTMA policies on ‘joint management’ and other related
Aborigina issues that were developed from the Dde (1993) report.

The 27 WTMA policy statements listed in Appendix 1a are probably more accurately viewed as
a contribution towards improving Aborigina involvement rather than as providing the policy
foundation for a specific form of across-the-board shared decision-making (Amanda Bigeow
pers comm.). Appendix 1a aso provides an overview of the implementation of these policies. It
would appear that despite good intent these policies were generdly implemented in an ad hoc
manner. It is suggested that this reflects the fact that many of the policies were either too
nongpecific for direct gpplication (ie. many were in the form of generdised ‘motherhood
statements) or were not particularly well understood or supported across the range of Authority
interests.

The inference is that the Authority needs to take on a redigtic view of Aborigind management
agpirations particularly given that native title rights and interests may well exist in substantid areas
within the WTWHA. However, a more proactive and meaningful attempt at policy development
relating to shared decison making with Aborigina people needs to be undertaken jointly with
land management agencies, particularly DoE and DNR. The ‘go-it-alone’ approach of WTMA
towards ‘joint management’ policy development in the past has resulted in:

() There being little support for these policies from those agencies with praectica land
management responsibilities;

(b) A poor understanding as to how these policies fitted into a coordinated and equitable
framework for shared decision-making processes across the WTWHA,;

(¢) The development of an a times uncertain relationship between WTMA and DoE, and;

(d) Approximatedy 90% of ensuing discussons taken up with defining the term ‘joint
management’ ingtead of focusing efforts into more tangible outcomes.

Despite these less than inspiring outcomes, it needs to be recognised that the 1994 WTMA
Board showed a subgtantial degree of commitment to the concept of ‘joint management’ abeit
without a complete understanding of neither the technica aspects, the implications of their policy
decisons for land management agencies, nor the full extent of Bama aspirations.
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The way forward is through a coordinated gpproach from DNR, DoE and WTMA towards
negotiating firgly an Interim Negotiating Forum and then eventudly a Find (Regiond Wet
Tropics) Agreement with a peak Aboriginal representative body.

There is a need to move beyond the impasse arisng from confuson over the term ‘joint
management’. To this effect, some members of the Departmenta Reference Group are
encouraging the use of more generic terminology such as ‘joint management arrangements or
options and ‘shared decison-making . Semantics asde, Rainforest Aborigind people generaly
remain clear in their resolve to seek the benefits of amode of joint management based on equity
in decisortmaking. Once again, it is suggested that such an approach can be arrived at by firgly
edablishing a framework and some ground rules in the Interim Negotiating Forum and then
moving towards filling in the details via the negotiations leading up to the Find (Regiond Wet
Tropics) Agreement.

Although concentrating, in the mgority of cases, on improving the particular policy and
management position of WTMA on Aborigind issues it is crucid that any atempt to
accommodate these recommendations is not undertaken by the Authority without the full
cooperation of al the rdevant land management agencies and Aborigina people with an interest
in the region. The need for increased kevels of cooperation is a two-way process. The State
agencies, in turn, have an obligation to work in closer cooperation with the Authority towards
mutudly identified goas and objectives.

The lack of coordinated gpproach to Aborigina issues by government departments that has
characterised WTWHA management must be remedied if meaningful outcomes are to be
achieved by these agencies. By the same token the ability of the following recommendetions to
facilitate pogtive changes is dso dependent on the ability of Rainforest Aborigind people to
operate from a more coordinated and better resourced position base.

By virtue of the fact that a more coordinated approach to management arrangements across the
WTWHA is required the recommendations in Appendix 1c do not necessarily directly relate to
action to be undertaken by WTMA.. In some cases the desired action focuses on other State or
Commonwedth agencies, or isimplicit in that regard.

2.3.10 The Sutherland Report

This section is based on a summary of David Yarrow’s TOR 13 consultancy report (Y arrow
19964). Please refer to the full report for greater detail.

In many ways the Sutherland Report provided the first comprehensive review and commentary
on Aborigind involvement in the management of the WTWHA. As such it provides a benchmark
from which to measure changes since 1992 - its origind publication dete in the way Aborigind
issues are addressed by the WHA management regimes.

2.3.10.1 Background
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TOR 13: Examine the extent to which the issues raised in the Sutherland report
(1992) have been addressed by the existing management arrangements,
including in particular the native title issues.

The Sutherland Report was written in 1992 as a submission concerning the Wet Tropics World
Heritage Protection and Management Bill 1992 (QId) (the ‘Bill’). The report examines in
detall the than new decison of the High Court in Mabo [No. 2] and its implications for the
management of the WTWHA and the position of Aborigind interests under the Bill. Given that
the Sutherland Report was written prior to the passage of the Native Title Act 1993 (Cwith),
many important recommendations of the report concern the relationship between the Bill and the
Racial Discrimination Act 1975 (Cwith) as that Act protects native title from discriminatory
imparment or extinguishment.

Many of the issues raised in the Sutherland report have been overtaken by the passage of the
Wet Tropics Act, the Native Title Act 1993 (Cwith) and subsequent developments in the
common law of ndtive title. There are, however, issues of continuing sgnificance raised by the
report, including:

. The need for WTMA to peform its functions in a manner consstent with the
protection of cultura heritage vaues as well as natura heritage vaues,

. The need for public enforcement provisons in the Wet Tropics Act to overcome the
exiging rules of legd sanding; and

. The need for a condderation of Audrdid s internationa human rights obligations during
the preparation of, amongst other things, the WTP.

2.3.10.2 The Sutherland report (1992) and existing management arrangements

It would be fair to suggest that over the last 2 years there has been a sgnificant shift in the
inditutiona culture of the Authority in relaion to the protection of culturd heritage values. This
shift has gone from a position whereby the Authority saw itsdf as having very little responghbility
for cultural heritage protection through to the current position of recognising thet there are in fact
some sgnificant obligations on the organisation to perform its functions in amanner that protects
Aborigina culturd values and reated interests. This matter is consdered further in alater section
dedling specificdly with cultura heritage protection (4.5). Note that this shift in approach, dbeit
important, has not occurred to the extent recommended by ether Sutherland or Y arrow (19963,
1996b, 1997) or required by grassroots Aborigina people.

In addition, no provison of the Wet Tropics World Heritage Protection and Management
Act 1993 (Cwilth) or the Wet Tropics Plan addresses the recommendation made by Sutherland
that management plans should be enforcegble by the public without the need to satisfy a court or
tribuna requirement for legal standing (Y arrow 1996a; pp 69-70).

According to Yarrow (1996g; p 71) ‘one of the most significant aspects of the Sutherland
report was the demonstration of the likelihood of native title surviving over possibly
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substantial tracts of the WTWHA and the need to shape management to accommodate
this fact’. It would gppear from the very minimaist approach to native title issues to be found in
the WTP that the sgnificance of the management implications of native title (see Y arrow 1996b)
are not yet fully appreciated, or perhaps, understood. The fact that there has been so many
changes to WTMA aff and the make-up of the Board in recent times has further complicated
the matter.

Findly, it can be sad tha the internationa human rights obligations of Audrdia, and the
consequent mora obligations of the Federal Government as identified by Sutherland, do not
gopear to have greetly influenced the leve of involvement of Aborigind people in WTWHA
management. It would gppear that these international obligations do not carry  weight in the
overdl range of condderations influencing day-to-day management (see dso Fourmile 1995).
Part of the problem lies in the nongpecific nature of many of these internationa obligations.
Furthermore, they are smply not high on the list of priorities for State land management
agencies. In most cases there are gpparently more pressng issues that cry out louder for
attention.

2.4 Evaluation of the Wet Tropics of Queensland Management
Scheme Intergovernmental Agreement (MSIA)

2.4.1 Introduction

In keeping with TOR 11 of the Review this section evduates the Management Scheme
Intergovernmental Agreement (MSIA) from the perspective of its current and potentid use as a
mechaniam to facilitate Aborigind involvement in the overal management of the WTWHA.

TOR 11: Assess the capacity of the Management Scheme Intergovernmental
Agreement to recognise Aboriginal aspirations for land
management and implement processes based on reconciliation.

A paper by David Yarrow (presented in full in the Volume 2 consultancy report compilation: see
Y arrow 1998) focuses specificdly on TOR 11 and forms the basis of the ensuing discussion.

It is now an opportune time to reflect on ways that the Agreement could more effectively meet
the management aspirations of Rainforest Aborigina people given that Minigerid Council may
conduct reviews of the MSIA a three yearly intervas (Commonwedlth of Audtrdiaand State of
Queendand 1995; p 10) and that by the end of 1998 it will be three years Snce the last review.

2.4.2 Backqground

In conducting reviews, Minigterid Council is to have particular regard to (amongst other things)
land tenure issues and those matters of concern to principa land-holders (Commonwedth of
Audtrdia and State of Queendand 1995; p 10). Given that at least 8% of the WTWHA is
potentidly clamable under the NTA, and that potentially Aborigind people may become the
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most dgnificant land-holding group (Yarrow 1996a, 1996b), it would be pertinent for any new
MSIA to reflect this potentid shift in land interest.

The MSIA for the Wet Tropics of Queendand World Heritage Area provides the framework
for the establishment of a management scheme (including the operations of the Wet Tropics
Ministerid Coundil) that is in keeping with the identified Primary God® for WTWHA
management. The bass of the Primary God isthe meeting of Audraid s internationa obligations
under the World Heritage Convention.

There have been two agreements signed to date. The first agreement (signed in 1990) did not
address Aborigina land management aspirations to any significant degree (Yarrow, 1998). In
fact, Yarrow noted that the first agreement’'s sole recognition of indigenous interests was
coincidenta to the fact that there is an obligation to protect culturd heritage under the World
Heritage Convention.

The second and current agreement (signed December 1995) retained the origina Primary Godl,
and continued to provide for the operations of the Ministerial Council. However, in addition, it
adso formaly recognised the provisons of the Wet Tropics Act, induding the dructure of
WTMA and its two mandatory advisory committees.

2.4.3 Assessment of the current MSIA

Specificaly in terms of Aborigind interests, the second agreement :

‘Reflects the requirement of s. 6 of the Commonwedth Act that one of the Commonwesdlth
nominees for the board of WTMA be an Aborigina person.

Conggently with the Wet Tropics Act, the second agreement refers to the functions of
WTMA as including entering into cooperdtive and joint management agreements with
Aborigina people amongs others.

The second agreement requires WTMA, subject to the protection of naturd heritage value, in
performing its functions to have regard to Aborigind tradition and to liaise and cooperate with
Aborigina people particularly concerned with the WTWHA.

The Executive Director is sad to be respongble for liasng with Aborigind people
particularly concerned with the WTWHA.

WTMA is required to ensure that Aborigind interests are adequately represented on the
Community Consultative Committee and the Scientific Advisory Committee.

2 Primary Goal: To provide for the implementation of Australia’sinternational duty for the protection,
conservation, presentation, rehabilitation and transmission to future generations of the Wet Tropics of
Queensland World Heritage Areawithin the meaning of the World Heritage Convention (Commonweal th of
Australiaand State of Queensland 1995; p. 1).
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Like the Wet Tropics Act, the second agreement anticipates the possble formation of an
advisory committee for management matters related to the Aborigind tradition of Aborigina
people particularly concerned with the WTWHA!

(from Y arrow, 1998)

Note that these particular features are limited in how much assstance they actudly provide
WTMA in tackling some of the crucid issuesfor WTWHA management. In particular the MSIA
provides little in the way of direction or the provison of a comprehensve management
framework to address the very red and dgnificant implications of native title for WTWHA
management. In effect tenure and management issues associated with native title are beyond the
capacity of WTMA (and the other State agencies) to address within the legidative and policy
provisons currently available to them. Thus the management of the WTWHA suffers from alack
of clear, srategic, and coordinated direction particularly with respect to the resolution of native
title issues. There is a need for a more comprehensive and less ad hoc approach to the whole
range of Aborigina issues, particularly those that relate to tenure and land and resource use
rights.

Furthermore, WTMA is restricted in its ability, (per the Wet Tropics Act and the second MSIA;
dot points two and three above), to enter into cooperative and joint management agreements, to
have regard to Aborigind tradition and to liaise and cooperate with Aborigina people smply
because it is not the actud land manager for the mgority of WTWHA tenures (ie. nationa

parks, State forests, and timber reserves). For example, in the case of nationa parks, DoE isthe
lead management agency and assumes sole respongbility for management agreements on this
particular tenure. The MSIA does not provide for a mechanism that draws together dl the
relevant management agenciesto assst WTMA in meeting its obligations and undertaking its
functions. In effect, the ability of WTMA to enter into cooperative and joint management
agreements with Rainforest Aborigina people is very limited. Thus the rhetoric contained in the
MSIA and the Wet Tropics Act is not readily achievable across most tenures within the
WTWHA without an appropriate provison that draws al management agencies into the same
level of commitment to joint and cooperative management.

2.4.4 The potential of the MSIA to reflect Aboriginal management aspirations

Yarrow (1998) concludes that it is ‘entirely possible for the intergover nmental agreement
to reflect land management aspirations of Aboriginal people in the WTWHA by
creating particular management structuresfor this purpose’.

The Commonwesalth and the Queendand governments are in a position to agree on changes to
the MSIA that will clearly specify policy in relation to netive title and other Aborigind issues and
provide an appropriate and relevant management framework to implement that policy. This has
the potentid to facilitate WTMA, DoE, DNR, and Minigterid Council to resolve these complex
issues a the operationd leve. Obvioudy abaanceis required between:

(@ Setting too rigid a policy and management direction that would restrain  management
flexibility within the agencies, and,
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(b) Continuing with the status quo that would only serve to preserve the unsystematic and
uncoordinated approach to issues related to Aborigina interests and land management.

The findings and recommendeations of the Review have the potentid to inform the next review of
the MSIA. Particular atention should be given to the dedication of a set proportion of al
WTWHA funding (across dl agencies) to Aborigind issues, particularly those rdated to
resolving the native title concerns of both Rainforest Aborigina people and government agencies.
The next MSIA should dso clearly state support by the State and the Commonwedth of the
recommendation to move towards the regiond settlement of competing interests through the
proposed Interim Negotiating Forum and the Finad (Regiond Wet Tropics) Agreement. For
example, it is possible for the MSIA to identify a third mandatory committee (in addition to the
CCC and SAC) to oversee the negotiation process leading up to the Final Agreement.

The firss MSIA (November 1990) anticipated the creation of a WTWHA management body
made up of State and Commonwesdlth representatives. It aso foreshadowed the development of
appropriate legidation to provide the statutory basis for management (Yarrow, 1998). It is
therefore arguable that the next MSIA should anticipate appropriate legidative changes
necessary to provide a statutory basis for the improved participation of Rainforest Aborigina
people in management decision-making across al management regimes.

In summary, the MSIA isadructura arrangement for the coordination of WTWHA
management. To date, it has been unable to draw together the relevant State and
Commonwealth WTWHA management agenciesinto any coordinated and systemétic policy
gpproach to Aborigind issues. If these issues, particularly those rdating to native title, continue
to be only partidly addressed within the WTWHA there is the possibility that Sgnificant
management problems will develop (see Part 3; Yarrow 1996b). It is entirdy possible for the
MSIA to include structural arrangements to accommodate Aborigind aspirations and thus
potentialy avoid these management problems (Y arrow 1998).

Recommendations

That the Management Scheme Intergovernmenta Agreement be reviewed by the end of
1998 in the interests of a more comprehensive and coordinated approach to Aborigina
Issues in the WTWHA.

To this effect, the implications and recommendations of the Review (particularly the emphasis
placed on the need for a staged forma negotiated agreement) become an integrd part of any
such review of the Management Scheme Intergovernmenta Agreement.

That the Management Scheme Intergovernmental Agreement identify and dedicate a pecific

level of funding (as a percentage of overdl WTWHA funding) to Aborigind issuesin kegping
with:

(a) State and Commonwedth statutory obligations to liaise and cooperatively involve Aborigind
people and to protect the cultura values of the region, and;
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(b) the sgnificant rights and interests of Rainforest Aborigina people, particularly arisng from
(but not restricted to) those rights and interests recognised by the High Court Mabo and Wik
decisons.

2.5 Social and Economic Impacts of the Implementation of the
Wet Tropics Plan on Indigenous Interests

2.5.1 Introduction

This section reproduces in part a summary document of the full TOR 12A consultancy report
(Dde et.al 19974) produced by the consultants for the benefit of the Departmental Reference
Group.

Given the complexity of social and economic impacts and their assessment, reference
is best made back to the original source document for a more detailed account. In
particular, section 2.3 of the full TOR 12A report provides a ‘Table of Impacts, which
examines in some detail the postive and negative impacts on Aboriginal interests
arisng from implementation of the Plan.

The pat of the summary included here provides an assessment of the postive and negative
socid and economic impacts of the implementation of the Wet Tropics Plan on Aborigina

people.

TOR 12A dso identified the key points in need of negotiation that could lead up to the
development of an Interim Negotiating Forum as a garting point in the eventua negotiation of a
Find (Regiond Wet Tropics) Agreement. The detalled discussion of the agreement process
recommended by the Review is provided in alater section in this report (section 4.1). However,
it is worth mentioning at this point in time that one of the ams of this agreement process is to
minimise the negative socid and economic impacts of WTWHA management on Bama interests
and to maximise any pogitive benefits.

The consultants commenced work on the TOR 12A and 12B reports under the direction of the
Review Steering Committee in March 1997. Consequently they were working with the October
1995 verson of the draft Wet Tropics Plan. In working with the TOR 12A consultancy report
alowance has to be made for differences between this draft and the find verson of the Plan.
One very obvious change is the name changes given to the 4 disinct management zones.
Another relates to the ‘Divison 5’ native title rights provison that gppears in the 1995 verson.
At the time of writing the issue of how native title is dedt with by the find verson of the Plan had
not yet been resolved. The ill-fated November version had removed the controversa ‘Divison
5 provison.

2.5.2 Impacts Arising from Implementation of the Wet Tropics Plan
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Under the Commonwedlth Native Title Act 1993 and the Queendand Aboriginal Land Act
1991, rainforest Aborigina people (Bama) potentialy have alandowning interest in at least 80%
of land in the Wet Tropics. Planning for the management of the Wet Tropics by government
agencies, however, has not effectively recognised Bama as Sgnificant land owners. Asareault,
implementation of the Plan will have subgtantid negative impacts on Bama. Further, as Bama
rights and interests remain poorly defined in law, they have to date been unable to enter into
effective negatiations to minimise the impact of the Plan and its proposed regulations.

Impacts arising from implementation of the Plan on Bama fdl into at least four broad impact
themes. These incorporate impacts that: (i) have aready occurred as a result of the development
of the draft Plan and conservation legidation; and (ii) will occur if the draft Plan is gazetted in its
current form. The four themes include impacts arisng from:

Uncertainty experienced by Aborigind peoplein pursuing their rights and interestsin land;
Direct regulation of these rights and interedts,

. Thedeferral of social and economic oppor tunities because of uncertainty and regulation;
Impacts arigng from Aborigina frustration with the planning processto date.

M w DN P

For Bama, the impacts of most concern arise from the continued erosion of their cultura vaues
relating to the land (and its management) over time. Bama believe that implementation of the
Pan will contribute to this loss of culture. Bama are deeply concerned that their culturd identity
isdying, and that newly found ri ghts.27 are being regulated before they are able to take advantage
of socid and economic benefits they provide.

2.5.2.1 Uncertainty

A number of uncertainty concerns have consstently emerged from Aborigina groups across
the region with regard to the Plan and include:

Concern that the lack of liging of the WTWHA for cultura vaues diminishes the perceived
importance of the areato Aborigind people;

Fear that areas and dtes of sgnificance to Aborigina people are not being appropriatey
managed and protected;

Fear that the eventua ability of Aborigina people to be able to demondirate their connection
to land will be diminished and margindised by other land managers;

Concern that other non+Aborigind people are benefiting from the use and enjoyment of the
land at the expense of Aborigind traditiona owners,

Fear that the Plan diminishes Aborigind interests and does not provide for appropriate

compenstion.

2.5.2.2 Regulation

27 The TOR 12 consultants are referring to rights and interests arising from the Mabo [No.2] and Wik
decisions and from specific statutes such asthe ALA 1991, NTA 1993 and the RDA 1975.
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Perhaps more tangible for Aborigina people are the direct impacts from regulation proposed
in the draft Wet Tropics Ran upon ther currently undefined rights and interests in land. The
TOR 12A report does not have the scope to fully evauate the specific nature and cost of this
regulatory impact. However, across the Wet Tropics area, proposed regulatory arrangements
arelikely to impact upon existing but undefined Aborigind rightsto:

edtablish living areas and outdations;

expand existing communities and infrastructure;

use forest products and to hunt and fish for traditional purposes,

use forest products and animal species for commercial purposes;

access and manage areas of significance in accordance with tradition;

establish appropriate commercid ventures within the Wet Tropics areg;

regulate other commercia users of Aboriging land;

manage access and use of Aborigind land by non-Aborigind people;

other rights and interests which are currently undefined in law (eg., intellectua property).

2.5.2.3 Potential lost opportunities

There are a wide range of potential lost opportunities which will result from the
implementation of the Plan, and the consequent impacts can be counted both in financia terms,
aswdl asin culturd and psychologica terms. Critical lost opportunities include:

lost commercid opportunities,

lost opportunities to renew and maintain physical and culturd affiliations to land,

lost opportunities for passing traditiona and cultural knowledge between generations,
lost opportunities for the protection of areas of cultural sgnificance;

lost opportunities for the negotiation of direct rolesin joint management;

lost opportunities for decison making and employment in management & al levels,

Despite numerous promises and commitments to Aborigind people by government agencies
responsible for the WTWHA, to date there have been few examples of agreements being
reached with regard to any particular management issues in the Wet Tropics. Bama do
recognise that some podtive steps forward have been taken (eg., joint management
negotiations28 in the Barron Gorge Nationa Park and the Memorandum of Understanding with
DOE regarding the issue of permits). However, Bama congder that while the Authority and land
managers continue to delay opportunities for negotiation on the presumption that rights do not
exig until they are fully defined through the Aboriginal Land Act and Native Title Act
processes, Aborigina people will continue to suffer these lost opportunities. With the desth of
many community elders and people with strong traditional knowledge over time, many of these
opportunities are lost forever.

28 Technically speaking DoE would not refer to these negotiations as being in the bounds of formal joint

management. The department more correctly sees them as a precursor to a more cooperative approach to
management. DoE only regards joint management as an option where the land is Aboriginal land or where
native title rights are shown to exist
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This presumption of nonexistence of native title rights predetermination is at odds with a
gatement made in the Plan (WTMA 1995:47)29 which offers Aboriginal people an assurance
that:

“ consistent with existing laws, where native title exists, native title holders
will be able to exercise their rights, regardless of whether there has been a
formal determination of native title”.

Despite this assurance, the Plan continues to differentiate between areas with determined or non
determined ndtive title. It restricts Joint Management Agreements to determined native title or
other forms of recognised tenure. Aborigina people are not able to define ther rights in full and
the relevant land management agencies are uncertain about the degree to which their regulatory
activities impact upon native title. As a result, there remans inaction in the negotiated
development of joint management arrangements. This results in Sgnificant lost opportunities for
Aborigind people, even though those rights and interests may actudly be proven to exig if the
law was fully utilised.

2.5.2.4 Frustration with the Planning Process

Despite consultation occurring between the Authority and Aborigina people over many years,
Bama dill have no grester control over the management of their land. Many people consider
that it is only the environment for negatiation that has improved but that there have been few
outcomes on the ground. Two levels of impact arise from this.

Ore is the dsolute cogt to individua Aborigind people and to Aborigina organisations with
respect to the sgnificant time, and in many cases, financia resources that they have had to put
into progressing their rights through protracted negotiations. Negotiations over this time have, in
the view of many organisations, soaked up resources that could more productively been used in
carrying out priority projects on their country and in their communities. For individuas involved
at the forefront of these interactions, the persona costs have often been very high, and often for
little gain. These codts include time and congant travel, taking the brunt of community
frustration over lack of progress, and the persona and family stresses that arise from their
continued involvement.

The second level of impact accrues to the Aborigind community more generaly. On the whole
Aborigind people consder that despite the rights they thought they had won from both the
Aboriginal Land Act and the Native Title Act, after dl the negatiation, planning, and dl the
effort, they have achieved few lasting outcomes and projects on the ground. This causes
continued resentment within the Aborigind community towards Government and land

29 This quote comes from a section on native title in the Protection Through Partnerships companion to the
draft Wet Tropics Plan (October 1995 version).
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management agencies and jeopardises potentid future negotiations and joint management
arrmgements30.

One of the principle shortcomings of the Plan is that it fails to draw the various management
agencies into a unified management framework, nor does it define uniform policies or guiddines
for deding with Aborigind or other interests within the WTWHA. As a result there is no clear
commitment from WTMA or the State agencies in dealing with Aborigind interests or concerns
in any kind of uniform or condgstent manner. This leads to substantia confusion and frugtration on
behdf of Aborigind people and margindises their attempts to negotiate their involvement in the
overdl management of the WTWHA. It aso causes subgtantia confusion amongst Aborigina

people about the role played by WTMA. Bama see WTMA as the lead agency, and therefore,
the agency responshble for the management of the WTWHA. The redlity is, however, that the
mgority of management and management decisions are the responghility of the state government
agencies such as DoE and DNR. Development of appropriate agreements between dl agencies
and Bama could daify this Stuation, especidly if, as recommended in the report, a Sngle
representative body for the government agencies carries the negotiation of the agreements.

Given the dgnificant and generdly negative impact of the implementation of the Plan on
Aborigina people, in our view, it is crucid that there be a negotiation of aregion wide settlement
of Aborigina grievances regarding management of the Wet Tropics. Such an agreement would
establish a framework for resolving the worst of these impacts without prgjudicing the specific
rights that Aborigina people will win by pursuing the processes available in law. In many cases,
reaching an agreement between the Federd and State governments and Aborigina people may
save proceeding to alegd end point.

It is criticad that Government build on some of its current pogtive initiatives and commit to a
negotiated settlement. The costs of the socia and economic impacts of the continued deferral of
Aborigind interests in land will eventudly be born by Government. These costs will emerge in
the form of continued high levels of wefare support to Aborigind communities. These negeative
impacts will underpin the level of compensation eventudly determined for regulation of Bama
interests by the draft Plan. They will diminish the value of the Wet Tropics as atourit attraction
of internationd biological and culturd significance. They will provide the bad's of future chdlenge
to Government and development on a variety of legd fronts. They may result in more direct
action being taken by Bama in seeking to occupy traditiona estates. While these arguments
provide an economic incentive to Government to reach agreement with Bama, they do not
undermine the generd mora obligation upon Government to mitigate the sgnificant impeacts of
implementing the draft Plan upon an undisputedly margindised section of the community.

2.5.3 Resolving Difficulties: The Interim Negotiating Forum and Final
(Regional Wet Tropics) Agreements

30 Since the writing of this extract from the TOR 12A consultancy report DoE have effectively put on hold
their commitment to both the Barron Gorge - Djabuguy procedural MoU and the Bama Wabu - permit MoU.
The result has been to further reinforce the high level of frustration that Rainforest Aboriginal people, and
their representatives, have with the governments commitment to involving Bamain their planning processes.
It isworth noting that those DoE Far Northern staff involved in these negotiations share a similar frustration
with the Brisbane directive to go slow.
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In the view of both the TOR 12 consultants and the Review Steering Committee, there is aneed
for atwo stage negotiation process. A clear Interim Negotiating Forum needs to be reached to
dlow the partiesto negotiate afair and equitable way to reach aFina Agreement.

To make the Interim Negotiating Forum and Find (Regiond Wet Tropics) Agreement
negotiations work, a number of preconditions need to be met. First, there needs to be a clear
understanding within Government of the difficulties Aborigind communities face in rdaing to the
complex management arrangements in the Wet Tropics area. On the other hand, the Aborigind
community needs to recognise that management agencies find it difficult to identify the
gopropriate Aborigind agency with which to ded at the regond levd, and they find it frudtrating
dedling with many groups while trying to ensure that al relevant people have been involved.

The most efficient mechanism to resolve these difficulties would be for each party to the Interim
Negotiating Forum and Find Agreement to be represented by a single agency (with sufficient
authority from the parties) throughout the negotiations. Government management agencies
including WTMA, for example, could be represented by a negotiating body representing the
Minigteria Council. This would ensure that there is condstent agreement among al State and
Commonwedth management agencies and with the WTMA itsdf. Smilarly, Bama and their
multiple organisations could be represented by a single, authorised organisation or agency.

The Bama authorised agency involved in such negotiations will require adequate resources to
represent its condtituents and government agencies will need to contribute to providing these
resources. Findly, the Interim and Find agreements must focus on Aborigind involvement in
managing land use in the Wet Tropics and be directed to reducing the impact of the fina Plan on
Aborigind people as ditinct from a generd regiona settlement of native title issues. Thisis not to
say that Interim and Find Agreement processes could not address native title issuesin the World
Heritage area, nor that they could not establish the basis for awider regiona settlement.
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Part 3 Native Title Implications and WTWHA Management

3.1 Introduction

‘Native title is a new debate for the Audralian community - just five years
old. It was only 30 years ago that Indigenous peoples were included in the
national census. Significant changes in community attitudes are necessary to
recognise Indigenous peoples now as full players in national debate, with
legal rights. This inevitably will take time, and there are no “quick fix”
solutions.”

Farley (1997; p 3)

The Review's invedtigation of the rdationship between native title and the management of the
WTWHA has proven to be particularly problematic. The basis of the problems lie not so much
in the difficulty of determining just what native title actudly is dthough this is not to be
underestimated, as evidenced by the complexity of the arguments raised in the TOR 9 and 14
consultancy reports (Yarrow 1996a, 1996b). Rather the problems associated with the
implications of native title for WTWHA management lie more in the ability of government land
management agencies to implement dearly defined and meaningful policy in an acceptable
politica context. Netive title is a sendtive and controversid issue embedded in a socid setting
where any assartion of Aborigind rights and interests is congtantly under scrutiny.

Furthermore, because native title is such a new, untested, and uncertain issue in the overal
management stakes there has been a tendency for decison-makers to adopt a ‘wait-and-se€
attitude. Thus many issues are Smply not being worked through and resolved.

The dtuation is further complicated by the fact that both WTWHA managers and Rainforest
Aborigind people are faced with a daunting array of naive title consderations, opinions, and
advice; much of which is contradictory, and not infrequently based on haf truths, the pursuit of
persond agendas, and (in some cases) blatant misinformation.

Unfortunatdly, naive title has been afforded a type of ‘bogy-man’ status over and above its
more deserved congderation as a new (albeit complex), yet essentialy resolvable, management
issue. The Review Steering Committee has dearly stated that it is particularly concerned that
politics is driving native title/ management policy in the WTWHA rather than sound rationd land
management and socid judtice congderations. Such an goproach can only undermine the
potentid for improved socia and economic opportunities for Rainforest Aborigina people and
improved management of the WTWHA. It could dso result in ongoing acrimony and litigation.

3.1.1 Towards an understanding of native title

It would be fair to say that the lack of a clear understanding of the nature and content of native
titte has led to much of the impasse in the meaningful consderation of native title as a
management issue. There is a need for a greater understanding of native title at both the day-to-
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day level of management and a the more senior level of decison-making before any red
progress can be made.

In many cases WTWHA policy managers are making decisions without fully understanding or
taking into congderation relevant nétive title issues. It behoves those in decison making
Stuations to become better versed in these consderations. The consegquence of not doing so
could be a string of crippling court actions or compensation payouts. Native title is not just a
socid judice mechaniam; it is dso a ggnificant management issue requiring full and proper
congderation.

It is dso necessary that dl management staff develop a good understanding of native title issues.
It is not sufficient to solely rely on specidised ‘native titl€ units to provide a native title dant on
management issues. These specidised units, dthough fulfilling a vauable role, are dready
overtaxed in terms of what they can redigticaly achieve. Native title needs to be consdered as a
core management issue very early on in the planning process, and not as a last minute hurdle to
jump through. The al too frequent gpproach of taking native title considerations into account
once aproject iswdl into its development phase is arguably very poor risk management.

DoE should be commended for their attempts to build a better understanding at the lower and
middle management levels through their 1997 culturd awareness workshops. Similarly, the
current Wet Tropics Board have actively sort advice from Premiers and Cabinet, Crown Law,
and a delegation from the Native Title representative bodies to work through native title issues
associated with the Wet Tropics Plan. The Cape York Land Council has aso indicated its
interest in running a native title awareness workshop for government agencies early to mid 1998.
These are good starting points in what needs to become a more cooperative and focused
gpproach to native title.

In practica terms WTMA needs to develop a process for obtaining native title claimant/holder
consent for al activities apart from low impact future acts. This process should am to establish
mechanisms based on procedura fairness, and should be developed in collaboration with the
three relevant Land Councils. A good starting point would be to review strategies employed by
other organisations. ATSIC, for example, (in keeping with ‘procedurd fairness obligations
under the Native Title Act) advertisng in relevant newspapers seeking contact with native title
clamants/holders wishing to object to any proposed ATSIC funded development project.

Despite the obvious need for a better understanding amongst WTWHA managers, actudly
defining netive title is no sraightforward meiter. The definition in The Native Title Act 1993
(Cwith) provides little indght for the lay-person. At a recent meeting between government land
management agencies and the Cape York Land Council the following ideas were used to
provide aframework to help provide aworking definition of netivetitle.

Native title rights and interests exist in the Common Law of Audrdia. They exigt prior to a

formd determination of native title under The Native Title Act 1993 (Cwith) and need to be
treeted accordingly, ie: as exigting rights.
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From the government’s perspective, the difficulty associated with native title is recognisng
and clearly understanding what those rights and interests are prior to a forma determination
by the court or tribuna system.

Governments can ded with an area of land that is the subject of native title rights and interests
prior to a forma determination as long as any management action can be classed as a ‘low
impact future act’. Thet is, it is an activity that doesn't involve mining, lesse, sde, excavation,
clearing, the congruction of a building or fixture, or disposa of waste. By definition a‘low
impact future act’ will cease being ‘low impact’ and therefore vadid upon an actud
determination of native title

Native title is a bundle of rights and interests defined according to the law and customs of
individua traditiona owner groups.

As such, native title can vary from place to place, according to cusomary law differences
between groups.

Nativetitle is not grictly aform of land tenure. Note however that a particular native title right
may in fact be aright to the exclusive occupancy of aregion.

Although not drictly aform of tenure, native title holders have the same procedurd rights asiif
they held freehold title to the land. This means that in the context of the WTWHA they have
to be trested in terms of management decisiontmaking asif they held ordinary title to the land
in question.

Native title rights and interests aren’t fixed in time, and can change as law and customs
change.

To properly understand native title in the context of a specific region one needsto tak to the
relevant traditiond owners.

Native title is often articulated by traditional owners as a series of specific obligations to
preserve country and culture.

Native title does not just rdate to activities such as hunting, fishing, and camping. It is better
viewed in a more holigtic way that relates to the range of custodid respongbilities, and the
cultural and economic activities of traditional owners.

31 In some casesit is difficult to determine what does and does not actually constitute alow impact future
act without turning to a court ruling. The classic caseis whether awalking track constitutes alow impact
future act. Some would argue, for example, that awalking track would require clearing and perhaps even
some fixed infrastructure (eg. boardwalks etc), and would thus not pass as alow impact future act. If thisis
the case it would have significant implications for any proposed walking track strategy for the WTWHA.
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According to the Mabo decison ndtive title exists until proven otherwise. In the context of
deciding where native title exists the obligation is not on traditionad owners to show that their
native title is extant but on the legd system to prove that it has actualy been extinguished.
Where native title rights and interests are unclear, the agreement process, given commitment
from dl parties, is seen as a possible solution to the uncertainty, particularly in relaion to the
resolution of competing interests.

Ensuing discussion focuses on an overview of the origind TOR 9 and TOR 14 consultancy

reports produced by David Y arrow. For a more detailed and technical account reference is best
made back to the origina reports (see Volume 2 of the full Review documentation).

3.2 Native Title and the (Draft) Wet Tropics Plan

This section presents a plain-English verson of David Yarow’s TOR 9 consultancy report
(Yarrow, 1996a)>2.

Note that this report is based on the October 1995 version of the draft Wet Tropics Plan.

Produced originaly in June 1996, Y arrow’s work (along with the Bama Wabu submission) was
used to inform the development of the ill-fated find verson of the Plan that was eventudly
declared invaid in November 1997. A number of the Yarow and Bama Wabu
recommendations were taken up in the find drafting process. For instance, the need for greater
Aborigina consderation in permit decison making lead to the development of s. 60 of the Plan,
with its focus on culturd considerations in addition to the provison of atention to the interests of
native title holders and other Aborigind people particularly concerned with the land. Smilarly the
time frame for Divison 5 was reduced from 3 - 5 years down to 1 - 3 years. Yarrow's report
aso led to the Authority’s duty under s. 10 (5) of the Act to liaise, cooperate, and have regard
to tradition being passed onto to decison makers acting under Part 6 of the Statutory Plan (issue
of Permits by entities other than the Authority).

It was the action by Minigerid Council of removing the Divison 5 provison without first

referring the matter back to the Wet Tropics Board that lead to the declaration of the Plan’'s
invdidity rather than the actua remova of the Divison 5 provision per se.

3.2.1 Introduction

TOR 9 Assess the extent to which the draft Wet Tropics Management Plan
meaningfully involves Aboriginal people and addresses native title issues
in the management of the WHA.

This TOR relates to the October 1995 draft Wet Tropics Management Plan (the ‘WTP).

32 The plain-English versions of the TOR 9 and TOR 14 consultancy reports presented in section 3 have also
been written by David Y arrow.
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For the purpose of this TOR, a working definition of ‘meaningful involvement' is involvement

that:

. has meaning to the aspirations of Aborigind people33;

. is condgtent with the obligations of WTMA to liaise and cooperate with Aborigind
people when performing its functions,

. is consstent with the acknowledgment of the contribution Aborigina people can make to
the management of the WTWHA contained in the preamble of the Wet Tropics Act;
and

. isredigticaly able to be achieved through the Wet Tropics Management Plan.

The WTP is made of two parts - a policy section containing ‘Management Strategies and a
gatutory part containing a draft management plan (the ‘ statutory plan’). The stated objective of
the gtatutory plan isto ‘control activitiesin away that does not cause native title holders for land
in the area to be in a more disadvantageous position in law than they would be if they instead
held [freehold] title to land'.

3.2.2 Native title and the statutory plan

Very few dements of the atutory plan specificaly relate to native title. With one exception, al

of the provisionsin the satutory plan that concern native title are directed to the equa treatment
of native title and freehold land. The one exception is the provison about ‘Divison 5 native title
rights. This provison means that 35 years after a determination of native title in the Nationd

Native Title Tribuna or the Federd Court, native title rights will cease to be regulated under the
gautory plan. It is not the intention of this provison to leave native title rights unregulated.
Rather, it attempts to create a Statutory time-frame within which negotiations between nétivertitle
holders and the Queendand Government about the regulation of native title can occur. The
Management Strategies show that if negotiations are unsuccessful, regulatory action will be
considered.

The cregtion of the WTWHA, and its regulation under the Wet Tropics Act, is an ‘umbrdla
management arrangement. Underlying land management systems continue to operate subject to
overriding WTWHA management.  Consequently, nationd parks, State forests and timber
reserves are still managed by appropriate land management agencies.

Thereisavery red posshility that netive title will exist in some parts of the many nationd parks,
State forests and timber reservesin the WTWHA. While it isimpossible to estimate the extent of
native title, it is rdatively clear that the management of an area as nationa park, State forest or
timber reserve has not extinguished native title in any subgtantia way. Reather, rative title has
been ‘merely regulated’ by past and present legidation applicable to those areas. The effect of
past management under gppropriate legidation is different from the effect of agrant of freehold in
that same past. Such a grant would have extinguished native title.

3 See Table 1 for alist of identified Aboriginal aspirationsfor WTWHA management
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For national parks, State forests and timber reserves established before 31 October 1975 or
after 1 January 1994, the ‘low impact future act’ test under the Native Title Act 1993 (Cwith)
is ggnificant. This test prohibits mgor dsturbances to, or the sale of, land where nétive title
survives before a court determines that native title exists on that land. The test may redtrict the
uses of certain nationd parks, State forests and timber reserves to activities which do not involve
sde or leasing, excavation, clearing or the disposa of waste.

In any event, native title holders of land in nationd parks benefit from a provison of the NCA
which protects private interests in the land of a nationd park (s 69). This provison means that
private interests, including netive title, in the land of a nationd park, can only be regulated by a
‘regulation giving effect to a management plan’. Such a regulatiion would be made after the
making of a management plan for a nationd park. Generdly, the NCA requires that a
management plan be prepared for every naiond park.

The ‘low impact future act test’ and the provison of the NCA which protects private interests
may amount to significant limitations upon the management of nationd parks, State forests and
timber reserves.

3.2.3 Owner’'s consent to applications

The gtatutory plan does not require the consent of an owner of land (eg: a native title holder)
where an application concerning that land is made to WTMA. Other land use legidation such as
the Planning Act frequently requires an owner's consent where agpplications relate to that
owner’s land. It is anomalous that the statutory plan does not require such consent and the
requirement of land owner consent should be considered for the statutory plan.

There are clear difficulties with obtaining the consent of a native title holder where no court has
determined who the native title holders of particular land are. It may be that consent should not
be required where an gpplication relates to a ‘low impact future act’. Although this is
discriminatory, it is authorised by the Native Title Act 1993 (Cwith). Alternatively, gpped rights
should be available to land owners, including native title holders, for gpplications that relate to
their land. Such gpped rights should be congdered in light of the fact that some 66% of the
WTWHA is not subject to planning control and consequently public rights of objection and
gpped are not available.

3.2.4 Cooperative management agreements

The Wet Tropics Act refers to cooperative management agreements (CMAS) and joint
management agreements (JMAS) with landholders and others in the WTWHA.. While the Wet
Tropics Act gives little detail about CMAs and IMAS, the WTP does provide that detail. The
Management Strategies refer to CMAs and JIMAS as one avenue for involving Aborigina people
in the goas of WTWHA management.

CMAs and JMAs are subject to important limitations. As with most contracts, CMAs and

JMAS can't redrict the discretions of a decison maker under legidation. Neither can an
agreement be made about how a discretion will be exercised in future.
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The need to clarify the operation of CMAs and JMAS under the management strategies for the
Wet Tropics Management Plan should be considered by the WTMA. To avoid any doubt,
CMAs and IMAs should include a provison dteting thet if any provison of such an agreement
would operate as a surrender of native title it does not have that operation (unless, of course, the
surrender of native title was intended).

3.2.5 Cultural heritage values

The Wet Tropics Act requires WTMA to perform its functions in away that is consstent with
the protection of the naturd heritage values of the WTWHA. This does not mean that WTMA
has no duty to protect culturd heritage vaues. A duty to consder culturd heritage vaues,
including Aborigind cultura heritege, arises from the duty of WTMA:

To have regard to Aborigind tradition;

To liaise and cooperate with Aborigina people;

To peform its functions consgently with the Nationd Strategy for Ecologicaly
Sustainable Development; and

Arguebly - because of the regponghility of WTMA to advise and make
recommendations to the Ministerid Council and the Minger for Environment about
Audrdids obligations under the World Heritage Convention in respect of the
WTWHA.

The obligation of WTMA to consider cultural heritage is probably secondary to the protection of
natura heritage values.

To address the duty for WTMA to consder cultural heritage vaues, it would be gppropriate to
require some degree of consultation with Aborigina people about permit applications under the
datutory plan to enable an assessment of culturd impact and, in relaion to the assessment of
goplications, there should be a requirement to consder the impact of a proposed activity on
‘Aborigind people particularly concerned with the rdevant land’ rather than merdly ndtive title
holders of the rlevant land.

3.2.6 Other matters

Given that the WTMA is obliged to liaise, cooperate and consider Aborigind tradition when
performing its functions, the same duty should be imposaed on agencies with decison making
power under the statutory plan to ensure consistency of decision making.

The time-frame provided for ‘Divison 5 native title rights (ie. 3-5 years) is unduly long
conddering the 7 year review period for all WTWHA management plans and the probable
length of time for native title clams to be made out. A period of 13 years may be more

appropriate.

The availability of CMAs and IMMAs or area specific management plans during the nétive title
clam mediation process can only increase the prospects for settlement of such clams. WTMA
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should be involved in native title dlam mediation & an early stage to make these mechanisms
available where they are gppropriate.

3.2.7 Extent of meaningful involvement

Congdering the pogtion of Aborigind people under the statutory plan and the management
drategies, the extent of Aborigind involvement in management under the Wet Tropics
Management Plan is limited particularly in repect of Aborigina people who are not native title
holders. However, the extent to which such involvement can be provided under the Wet Tropics
Management Plan is dso limited because of externd factors including legidative congraints. To
the extent that the Wet Tropics Management Plan validly regulates native title, it addresses native
titteissues.

3.2.8 Conclusion

The Wet Tropics Plan, particularly with the likely removal of the ‘Divison 5’ provison, provides
only avery minimaist gpproach to the resolution of native title management issues. Furthermore,
the Plan is limited in its &bility to provide for adequate and flexible Aborigind involvement in
management generdly (Yarrow, 19964). In redity the involvement of Aborigind people in the
management of the WTWHA is a whole-of-government issue, and has to be consdered in that
context. As Yarrow states:

‘The first step towards utilisng available mechanisms to increase the extent
of management involvement for Aboriginal people is meaningful negotiation
between all government agencies in the WTWHA with responsbility for land
management and Aboriginal peoplein the WTWHA' (Yarrow 1996a, p 72).

Once again the argument turns towards the need for a forma mechanism that brings dl relevant
parties to the negotiating table. The proposed Interim Negotiating Forum and Final
(Regional Wet Tropics Agreement) is recommended as the most appropriate
mechanism for resolving competing land use responsibilities and interests across all
tenures and for increasing the levels of Aboriginal involvement in WTWHA
management generally.

3.3 Native Title: Current and future management
considerations

This section presents a plain-English verson of David Yarow’'s TOR 14 consultancy report
(Yarrow 1996b).

3.3.1 Introduction
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TOR 14 Examine the implications of native title rights for current and future Wet
Tropics management, and the potential impact of management decisions on
native title rights.

It can be assumed that native title will survive to some extent in the WTWHA.. However, the
precise extent of native title, and its content, is impossble to predict with any specificity. The
redrictions under law that goply to interference with native title operate to limit the full ambit of
Wet Tropics management activities where native title survives.

3.3.2 Implications for management

As noted above, naturd resource management legidation of the past and present has not
extinguished ndtive title to any subgtantid degree. Rather, native title was ‘ merdly regulated’ . Of
course, other actions may have extinguished native title (eg. a grant of freehold). There is
potentid for native title to survive in naiond parks, State forests and timber reserve, and to
other resources such as water.

In December 1994, the management of nationa parks under the National Parks and Wildlife
Act 1975 (Qld) ceased and the NCA became the legidation for nationa park management. The
trangtion between the two was done by dedicating dl nationd parks under the NCA. This
trangtion may have sgnificant consequences for nationa park management in the WTWHA.

The dedication of dl nationa parks in Queendand under the NCA in December 1994 may not
be vdidated by the Native Title Act 1993 (Cwilth) and the Native Title (Queensland) Act
1993 (QId). This may mean tha the dedication is invalid where it affects native title because of
the Racial Discrimination Act 1975 (Cwith).

Separately, s. 69 of the NCA means that native title holders rights and interests within a nationa
park are not regulated until such time as a regulaion giving effect to a management plan for the
park is made. A consequence of this provison may be that nationa park managers are not
authorised to do any act affecting native title until such aregulation is made.

The operation of the ‘low impact future act test’ under the Native Title Act 1993 (Cwith) is
aso sgnificant. The extent of its application in nationd parks, State forests and timber reservesis
uncertain. However, where it did gpply, activities involving substantid interference with native
title, such as clearing, excavation or leasing, would not be authorised.

Section 211 of the Native Title Act 1993 (Cwith) exempts ndtive title holders from permit
requirements for the noncommercia exercise of certain native title rights. It does not relieve
native title holders from the effect of atota prohibition. This provison means that land managers
must decide between prohibition and the exercise of certain native title rights for noncommercid
purposes rather than relying on the broad discretions to permit activities presently existing under
much land management legidation.
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The possible existence of native title represents particular chalenges for land management within
the WTWHA. The uncertainty of the location and existence of native title may make planning
difficult in itsdlf. Also, the obligation to pay ndtive title holders compensation for the ongoing use
of certain timber reserves and State forests where ndtive title survives is an important
management issue. In respect of nationd parks, the native title will ether be unregulated under
NCA s. 69 until regulations giving effect to a management plans for particular parks are made
or, if nationa parks are invdid if they were dedicated where native title survives, the entire
sysem of naiond parks adminigration will be invdid. In ether event, the management of
nationd parks where native title survives may be profoundly limited.

The exigence of native title in parts of the WTWHA may condrain the management of the
WTWHA. Thisis primarily because the management system of the WTWHA is not exhaustive
and relies, to some extent, upon the detailed regulation by underlying management systems (eg:
the NCA for nationd parks).

3.3.3 Other matters

A vaiety of legidaion operates in the WTWHA for the protection of culturd heritage.
Importantly, it may be that the exclusion of indigenous cultura heritage from coverage under the
Queensland Heritage Act 1992 (QId) is invdid because it is contrary to the Racial
Discrimination Act 1975 (Qld). If this is the case, the public may nominate places of culturd
heritage vdue under Aborigind tradition within the WTWHA for induson on the heritage
register.

International experiences are informative when consdering the management of the WTWHA
where native title survives. Particularly, the Temagami experience in the Canadian Province of
Ontario is relevant. There, a dipute arose concerning the existence of indigenoustitle to the land
of anumber of timber reserves. To address the dispute, the government of the province entered
into a joint management scheme without making any concessions concerning the ownership of
the area.

3.3.4 Impact of management on native title

Under the WTP, the most extensive regulation of activities is in the core naturd zone. For a
variety of reasons, it is in that zone that prospects of native title are probably greeter than in
other zones. Merdly because of the distribution of past and present tenures, and the balance of
private and public land in the WTWHA, the capacity exigts for the extent of regulation of native
title under the WTP to be more extengve than for private land.

The WTP itsdf will vaidly regulate native title in the WTWHA. Although, as noted above, the
WTP is not an exhaudtive scheme of regulation for the WTWHA, native title holders may be
subgtantialy redtricted in their enjoyment of native title by the WTP. Clearly, this is the god of
the WTP. However, the uncertain extent of native title has meant that the particular impact of
regulation upon Aborigina people in the WTWHA has yet to be measured.

3.3.5 Conclusion
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Yarrow’s TOR 14 report noted that the way the Wet Tropics Plan had been devel oped was, as
amatter of principle, unsatisfactory, giventhat the full range of legitimate existing land uses, such
as ndive title rights and interests, are unknown (and arguably go essentialy unrecognised). For a
number of politica, legd, and inditutiond reasons, it has been inevitable that the preparation of
the WTP has faled to directly address exiding native title rights and interests. This is
understandable given the uncertainty associated with the scope and location of native title rights.
Rather, the Plan merely seeks to regulate these rights and interests wherever they may exist in
the WTWHA (Yarrow, 1996b). The result has been a management scheme that may not
adequatdly address the sgnificant consequences of the existence of ndtive title for WH vaues
(particularly in nationd parks) and, at the very least, fals far short of responding to the specific
needs and interests of Bama.

As Yarrow concludes ‘it is not sufficient for the management process for the WTWHA
[and here the author was referring to al management regimes, and not just to the WTP] to
simply await determinations of native title and then respond. The possible existence of
native title in the WTWHA has implications that demand proactive and anticipatory
responses.’ (1996b, p 64).

Such a proactive and anticipatory response is once again provided by the proposed
Interim Negotiating Forum and Final (Regional Wet Tropics) Agreement. This
particular approach to joint management provides for an equitable framework upon
which to build negotiated solutions to the particular constraints imposed by the
existence of native title on the management of certain areaswithin the WTWHA.

Note: At the time of findisng the Review discussions between the Wet Tropics Board, Bama
Wabvu, the three Land Councils, and relevant government departments were till continuing in an
attempt to resolve the ‘Divison 5 Wet Tropics Plan issue. The basic approach was to get the
Plan gazetted in such a form as to provide a workable solution to meeting both the rights and
interests of Rainforest Aborigind people in the WTWHA as wdl as the management
respongbilities of the various government agencies. Although much common ground was seen to
be shared by dl parties it would appear that difficulties associated with how to recognise and
respond to the specific common law rights of Bama (as embodied in the High Court Mabo No
[2] and Wik decisons) would prove to be a particularly difficult issue to resolve. Despite the fact
that the State of Queendand recognises that native title exists in common law, the State policy is
not to formaly recognise specific rights and interests prior to a forma determination of native
title.
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Part 4: Towards a Final (Regional Wet Tropics) Agreement:
Recommendations for Future Directions

4.1 Interim Neqgotiating Forum and Final (Regional Wet Tropics)
Agreement

Part 4 provides a summary of those sections of the TOR 12A and 12B reports that help inform
the development of the proposed Interim Negotiating Forum and Find Agreements. Because of
the depth and complexity of this issue only a brief overview is to be provided here. It is
essential that for a full understanding of the notion of an Interim Negotiating Forum
and Final Agreement that the full TOR 12A and 12B consultancy reports be
considered.

Note: The proposed Interim Negotiating Forum to be derived from TOR 12 has been named in
severd ways in various previous documents and meetings leading up to the findisation of the two
consultancy reports. Thereisthe potentid to confuse the term with the poorly defined concept of
‘Regiond Agreements under s.21 of the Native Title Act 1993 (Cwilth). Thus the TOR 12
consultants have proposed smplifying and standardising the language used in order to reduce
confusion and to denote that they are referring to a pecific purpose agreement with a focus on
Aborigind involvement in the management of the Wet Tropics World Heritage. As such, the
terms ‘Interim’ and ‘Find Agreement’ have been used throughout the Review documents.

4.1.1 Introduction

A common theme running throughout this report has been the need for the development of a
saged agreement process between government land management agencies and Rainforest
Aborigind people in reaion to the management of the WTWHA.

This section provides an outline of the basic principles and requirements of such an agreement
process. It focuses on the development of the proposed Interim Negotiating Forum as a means
of setting the ground rules for the eventua negotiation of the more detailled and comprehensive
Find (Regiond Wet Tropics) Agreement by the end of the year 2000. The Review and, in
particular, the TOR 12A and 12B consultancy reports, do not present the actua content of such
agreements, but rather outline the issues concerning their possble form. The actua content
would have to be negotiated between the Commonwedth, the State, and an authorised
Aborigind negatiating team. For the Review to ‘fill in the gagps would be to pre-empt the
content of these negatiations. The function of the Review is more to provide the framework for
the negotiaions leading up to the development of the Interim Negotiating Forum during 1998.

While the TOR 12A consultancy report found that Aborigind people overwhdmingly
disapprove of the treetment of ther interests to date by WTWHA government land management
agendies, there is dill firm Bama commitment to the notion of a Wet Tropics ‘joint management’
agreement between themselves, WTMA, DNR, and DoE. Because of the perceived condraints
imposed by current legidation and the lack of a coordinated ‘ whole-of-government’ approach to
WTWHA management across al tenures an gppropriate joint management mode can only be
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effectively achieved through ‘in good faith’ commitment by dl parties to a staged agreement
process.

4.1.2 Setting the Scene for Agreement:

The TOR 12B Report - impacts of the TOR 12A recommendations on WTWHA
management agencies

4.1.2.1 Background

In very smple terms the TOR 12A report looked &t (a) the socid and economic impacts of the
implementation of Wet Tropics management regimes on Aborigind interests, and; (b) the
Aborigind agpirations for a management agreement to mitigate against these impacts. The role of
TOR 12B was to then see how these Bama management aspirations impacted on WTWHA
management agencies and on WTWHA vaues.

The key Bama agreement negotiating points from the 12A report were drawn together with the
government agencies postions and possible environmenta impeacts identified in 12B in an
attempt to find a suitable starting point for the development of an agreed set of negotiating points
for the proposed Interim Negotiating Forum.

In effect the two components of TOR 12 provide a vehicle to bring together all the
other terms of reference for the Review and integrate them into a framework for a
management agreement that has the potential (given appropriate commitment) to
facilitate real change. Thus TOR 12 is seen as the corner stone of the Review and the
foundation on which to build the Interim Negotiating Forum and Final (Regional Wet
Tropics) Agreement.

4.1.2.2 TOR 12B M ethod and Intent

The mgor intent of the consultants undertaking Part B of TOR 12 was to gain an understanding
of the Government’s views, palicies, difficulties and condraints in implementing a land-use and
management agreement between Aborigind traditiond owners of the WTWHA and
Government agencies regponsible for its management. Having these views and condraints in
mind the consultants have proposed a way forward to commence agreement negotiations as
soon as possible.

Part B has been based on the response of the Departmenta Reference Group (DRG) to a
summary of the 12A Report. Members of the DRG were provided with afour page summary of
the 12A Report and a series of questions based on the report findings. The Review Steering
Committee (RSC) withheld the full report pending approva for its release by al members. A
one day workshop with the WTMA Project Co-ordinator, consultants and the DRG examined
the mgjor issues identified by the 12A Report and issues identified by members of the DRG. The
outcomes from the workshop, written responses by members of the DRG and a representative
of the Far North Queendand Region of Council’s (FNQROC) were combined with views of the
consultants on potentia environmental and adminigrative impacts. The draft report was then
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circulaled to DRG members for comment to ensure that ther views were accuratdy
represented. Written responses from DRG members have been fully incorporated.

The TOR 12B report is based upon a desktop analysis of the possible impacts on government
agencies and on the WTWHA environment of reaching long-term agreements. It then identifies
negotiating points that might form a basis for the development of the Interim Negotiating Forum
and Find Agreements. Although separate documents, 12B should be read in conjunction with
12A.

4.1.2.3 Impact of TOR 12A Bama Aspirations on Government Agencies
The most common impact themes raised by the DRG fell into the following four categories:

availability of resources to meet Bama aspirations,

problems imposed by existing legidative condrants;

government policy concerning joint management;

specific issues relating to reaching an Interim Negotiating Forum and Final Agreement;
(see Daleet d. 1997b; pp 11-22 for details)

Overdl, while Government agencies were supportive of the concept of negotiating an agreement
for the management of the WTWHA,, they wanted to make everyone involved in the negotiations
perfectly aware of the key congraints faced by the management agencies.

4.1.2.4 Environmental Impacts of an Interim Negotiating Forum/Final (Regional Wet
Tropics) Agreement.

The TOR 12B consultants aso broadly assessed the potentid podtive and negative
environmenta impacts of reaching Interim Negotiating Forum and Find Agreements as
proposed in the 12A Report. The points raised in the 12B report are available to inform the
negotiation of the Interim Negotiating Forum and Find (Regiona Wet Tropics) Agreement
process.

The most common impact themes identified fell into the following categories

impact on key fauna and flora communities and biological processes
impacts upon contemporary environmental threets
impacts arigng from improved use of Aborigind rangers
impacts from increased Aborigind accessto land
impacts arisng from improved interpretive and educetion drategies
impacts arisng from Aborigina control of management decision-making
Impacts upon current permit management processes
impacts arigng from adminigtration and funding coordinetion
(seeDdeet a. 1997b; pp 23-28 for detals)
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4.2 Neqgotiating an Interim Neqgotiating Forum

4.2.1 Critical Preconditions for an Interim Negotiating Forum
(seealso section 4 TOR 12A report)

If progress towards an Interim Negotiating Forum is to be at dl possible then the following
critical preconditions need to be met:

The need for each party to be represented by a single agency with a mandate to negotiate on
their behaf throughout the Interim Negotiating Forum processes.

The focus of the Interim Negotiating Forum and Find (Regiona Wet Tropics) Agreement
must be on land and resource use in the Wet Tropics and be directed to mitigating the impact
of the find Plan on Aborigind people as digtinct from a generd regiond settlement of native
titteissues.

The Interim Negotiating Forum should not be the forum for the settlement of Aborigina
interests beyond WTWHA management issues.

Outcomes from these negotiations must remain condstent with the protection of World
Heritage vaues of the WTWHA.

Any Interim Negotiating Forum should not preclude the development of paralel agreements
between Aborigina people, loca government and the tourism industry in the future.

The Interim Negotiating Forum would establish the processes and preconditions for
negotiation of aFina Agreement between the parties about WTWHA management.

The Interim Negotiating Forum should commit the parties to a binding agreement.

In the event of digoutes arisng during the negotiation, the Interim Negotiating Forum should
commit the parties to undertaking appropriate dispute resolution. Appropriate resourcing of
the Interim Negotiating Forum process.

Preparation of a code of conduct for undertaking negotiations leading to the Interim
Negotiating forum.

A summary of the main points that reflect the Government’s likely position with respect to
negotiating the Interim Negotiating Forum is presented in the full TOR 12B consultancy report
(Ddeet al. 1997b; pp 29-32).

4.2.2 Key Negotiating Points and Recommendations

Thefollowing is an extract from the origind TOR 12B consultancy report (Dale et al. 1997b; pp
32-38).
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Note that the following recommendations were presented as ‘Actions’ inthe origind TOR 12B
consultancy report.

The key negotiaing points from a Bama perspective presented in TOR 12A have been
combined with the pogtion of Government agencies to identify where there are areas of
agreement and dso to identify which points may require considerable negotiation to reach an
agreed outcome. The eight broad points origindly outlined in the 12A Report have been
condensed to five key aress. It is intended that they provide an important starting point for the
negotiation of the Interim Negotiating Forum.

K ey Negotiating Points and Recommendations

1. Commitment to recognition of cultural values within WTWHA.

Aboriginal Aspirations

Government commitment to re-liss WTWHA to include cultura heritage values.

Regtated recognition by WTMA and rdlevant land management agencies of Aborigind
people as owners and managers of up to 80% of the land rather than merely being
associated with the land, or identified as an interest group.

Adoption of more affirmative language by WTMA and relevant Government agencies when
officidly referring to Aborigind involvement and interests in the WTWHA.

A commitment that the WTA Tourism Strategy ensure that only Aborigina people should be
interpreting Aborigina sites and culture, unless otherwise agreed by Aborigind people;

Government Position

The written response from the DoE Regiond Office was postive in terms of the technica
feaghility of re-listing the WTWHA for culturd values. At the one day workshop, however, the
Commonwedth representative advised that Government commitment to achieve this at present
was unlikey, particularly as there is currently insufficient materid collated to present for
congderation.

There was some qudified support from the Government agencies for improved arrangements for
dedling with culturd heritage interpretation and for moving towards more gppropriate language
when referring to Aborigind interests in the WTWHMA, but that there was a need for
Government coordination on these points

Recommendation

It is recommended that the Queendand government agree to a process that will move
towards re-listing as a primary objective in the Interim Negotiating Forum. This process may
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take some time but it is better to begin advocacy of this aspiration now as it is essentid to
the recognition of Aborigind interestsin land-use and management.
Recommendation

The Interim Negotiating Forum seek agreement about appropriate language for agencies to
officidly represent Aborigina interests in management. Some initid processes for resolving
Aborigina concerns about culturd heritage interpretation issues should aso be explored.

2. Stronger commitment by WTMA and gover nment agencies to not affect, diminish or
extinguish native title in managing the WTWHA.

Bama Aspirations

Removd from the draft Plan of the intention to use acquigtion or regulatory action to
condrain native title once it has been determined.

A preface should be included in al Co-operative Management Agreements and Joint
Management Agreements developed in the interim period that these agreements will not
impact on ndivetitle.

WTMA to revise the procedura arrangements implicit in its land acquisition policy for
nationd parks to reduce direct competition with Aborigind land clams.

A timetabled commitment to the development of procedures (where appropriate) for
accommodating the interests of traditiona owners where nétive title has technicaly been
extinguished.

A timetabled commitment to the development of procedures (where gppropriate) for
accommodating the interests of people with an higtorical interest in the WTWHA.

In the interim period, permits issued to Aborigind people for activities lavfully carried out
prior to the Plan. A person with a native title right or interest should include nétive title
clamants as well as those with determined ndtive title.

WTMA and rdevant government agency dtaff to undertake cross-culturd traning in the
interim period to assigt them to understand the implications of native titte on WTWHA
managemen.

As part of the Interim Negotiating Forum, parties to the negotiation to jointly develop an
gppropriate compensation process with redigtic timeframes.

Government Position

At the one day workshop it was confirmed that Government would continue its commitment to
protect native title from imparment and to the lawful recognition of native title rights and
interests. As an example of this commitment, it was pointed out that forestry land earmarked a
few years ago for converson to nationa park did not go ahead because of native title rights and
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interests. Government would il like to go ahead with forestry conversons when ndive title
metters are settled. In generd, it should be remembered that it remains unlikely that the
Government will surrender its ability to compulsorily acquire native title.

It was strongly stated that the Government’s policy is that native title and land management/joint
management issues should be kept separate. The State considers that this approach has been
accepted and adopted by a number of native title clamants in a number of clams. The
Government works on the badis thet netive title and Aborigina involvement in land management
are separate matters they believe that dl Aborigind people, irrespective of whether they have
native title, are digible to participate in any land management initiatives on offer.

Government representatives also generally agreed that field postions would particularly benefit
from recelving additiond training in native title matters, both from the Premiers Department and
from Bama organisations. In relation to compensation policy, Government representatives
advised that Bama should seek legd advice without delay.

Recommendations

Thereisamgor difference of approach between Government and Bama in relation to native
titte matters. The Government does not wish to integrate native title and land-use and
management, whereas Bama cannot see how these could possibly be separated. Bama
believe thelr aspirations are legitimised by their native title rights and interests. This should be
amgor point of early negotiation in the agreement process.

In relation to native title compensation arisng from implementation of the Wet Tropics Plan,
the Interim Negotiating Forum should dlow Bama and Government to reach agreement
about how compensation arrangements can be reached fairly and systematicaly (ie rather
than fighting on a case by case basis within a limited statutory timeframe). The outcome of
such negotiations should become part of the Find (Regionad Wet Tropics) Agreemen.

3. Commitment to all management arrangements taking the form of meaningful joint
management agr eements

Aboriginal Aspirations

The paties to the Find (Regiond Wet Tropics) Agreement should commit to jointly
developing a series of agreed modes of joint management describing different levels of
Aborigind involvement in management rddive to different enure Stuations (e.g., nationd
park, state forest, etc.), and the related processes to be used to reach IMAS,

The WTMA and State agencies to agree with the appropriate Aborigina agency to a
schedule of negotiated joint management agreements and the dlocation of funding to meet
this schedule. This would have to be sttled by the signing of the Find (Regiond Wet
Tropics) Agreement.
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Forma acknowledgment by WTMA and the relevant government agencies that native title
may exig until proven otherwise or extinguished, and therefore dl native title damants
should be able to enter in Joint Management Agreements;

A commitment that dl management plans within the WTWHA be jointly prepared by the
relevant loca Aborigind agenciess WTMA and/or relevant government land management
agencies, and that adequate funding be provided to Aborigina agencies to facilitate this
process.

Government Position

Government representatives confirmed that the only potentia for proper joint management
arrangements lay in the Aboriginal Land Act 1991 process for clams over nationa parks.
However, they aso confirmed that it was unlikely that any further nationa parks in Queendand
will be gazetted for claim in the near future. Again Government representatives made it very
clear that they will not discuss management arrangements with Aborigind people where the
discussions are based on native title rights and interests. They are, however, prepared to involve
Aborigind people in planning and management plans where culturd interests are identified. This
has happened in the case of Crater Lakes Nationa Park on the Atherton Tablelands.

Recommendation

Postions of Government and counter postions of Bama on models of appropriate
management arrangements need to be tabled early in the Interim Negotiating Forum
negotiations. Bama see joint management arrangements as the centerpiece of the Find
(Regiond Wet Tropics) Agreement.

4. Commitment to Aboriginal involvement in all aspects of policy, planning and
management

Aboriginal Aspirations

Government commitment to the appointment of two Aborigina representatives on the
Authority Board and that these positions be chosen through community consultation.

Government agencies to recognise the authority of elders and Aborigina councils and
establish an agreed code of practice and working protocols and ethics for working with
Aborigind people and organisations. This should be developed by mid-1998.

Deveopment of an appropriate dructure for maximad involvement of Aborigind
representatives in the permit assessment and approval processes.

118




WTMA and rdlevant State and Commonwed th agencies to agree to the gpplication of an
Indigenous Land Interest Model (ILIM)34 for socia and cultura impact assessment under s.
8.2 under Local Government (Planning and Environment) Act 1990 (QIld), s. 29 of the
Sate Development and Public Works Organisation Act 1971 (Qld), the
Commonwealth Environment Protection (Impact of Proposals) Act and Type 2 and 3
assessments under the Mineral Resources Act 1989 (Qld).

State and Commonwedth governments agree that the authorized Aborigind agency’
including DOGIT Councils where gppropriate, undertake community based land and natural
resource planning prior to the signing of the Fina Agreement.

WTMA and government agencies to agree to subcontracting, to appropriate Aborigina
organisations, the preparation of al interpretive and other materid referring to Aborigind
culture.

Agreement reached regarding the process required to systematicaly approach loca
governments in the WTWHA about establishing Schedule 3 triggers under the Local
Government (Planning and Environment) Act 1990.

Agreement on the trandfer of existing State controlled information regarding Aborigina
culturd heritage in the WTWHA to the gppropriate Aborigina bodies dong with the
provision of the support needed to maintain thisinformation.

The Sate government commit to a review of the Cultural Record (Landscapes
Queensland and Queensland Estate) Act 1987 (QId) in conjunction with the appropriate
Aborigind agency asit relates to the Wet Tropics area.

Government recognition of priority for Aborigind groups to be involved in culturd tourism,
including infrastructure development (e.g., walking track development).

Government commitment to Aboriginal representation on any structures established to
develop the Wet Tropics Eco-tourism Strategy.

State and Commonwedth government to commiit to the development of gppropriate training
and employment drategies for Aborigind people within the agencies with responsibilities for
management within the WTWHA. This should result in dl State and Commonwedth
agencies with roles in managing the Wet Tropics area establishing, in conjunction with the
appropriate Aborigina agency, consstent employment strategies before the sgning of the
Fina (Regiond Wet Tropics) Agreement.

There should be formd involvement of Bama in preparation of the Vistor Management
Strategy (particularly regarding access and use provisions).

34A system of impact assessment where Aboriginal organisations are contracted by devel opment
proponents to manage indigenous social and cultural impact assessment work, providing a stronger basisfor
negotiated resolution of possible development impacts.
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Government Position

The two Commonweslth representatives on the Wet Tropics Board have to include at lesst one
Aborigina person, currently Nod Pearson. This is about to change as histerm finishes. Again, at
least one of the two Commonwesdlth representatives will be an Aborigina person selected by the
Commonwedlth. It is unlikely that the Commonwed th would agree to both representatives being
Aborigind. It was suggested that it would be advisable to concentrate on getting the one
Aborigind representative better supported and informed by hisgher community’ s needs.

While there is generd support for increased Aborigind involvement in al aspects of palicy,
planning and management, DoE believe that they are dready making positive headway, but that
Aborigina people and organisations who support them have expectations that are too high for
the Government to meet. In relaion to most other initiatives discussed, it was clear that the
Government has not dedicated resources for a higher level of paticipation. Any funding
alocated to new initiatives would have to mean that existing management programs be reduced.

Recommendation

It would seem that potentia for increased Aborigina involvement in policy and planning can
be achieved within exiging legidation and policy frameworks. This requires a commitment
from Government to explore where innovative options exist and how new arrangements
negotiated in the Interim Negotiating Forum and Find (Regiond Wet Tropics) Agreement
can be monitored.

The levd of desred participation, however, requires careful negotiation. There are a variety of
perceptions, misconceptions and understandings aout what is an appropriate leve of
participation. It is aso important that the Department of Locd Government and Planning
aso be more directly involved in future negotiations towards the Interim Negotiating Forum.

5. Traditional resour ce use and ecological knowledge

Aboriginal Aspirations

State Government commitment to conduct an integrated review of legidation regulating
hunting, fishing and gathering asiit rdates to the WTWHA in conjunction with the authorized

Aborigind agency.

Condggent commitment from management agencies to protect indigenous ecologicdl
knowledge and to include it in management planning. There should be arrangements for the
retention of intellectua property by the owners of the knowledge and funding available for
employment of Aborigind people where gppropriate. This should be put in place by
December 1997.
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Government Position

Government representetives believe they have, in part, addressed the problems of Aborigina use
of natura resources for culturd purposes within the current condraints of the legidation
(particularly the Nature Conservation Act 1992). It is understood, however, that an authority
to take wildlife under Aborigind tradition does not adequately address the problems of
Aborigina use of natura resources for cultura purposes. It is aso recognised by DoE that s 211
of the Native Title Act 1993 (Cwith) prevails over the Nature Conservation Act 1992 to the
extent of the inconsistency between the two Acts.

Recommendation

Negotiations for an agreement should include the development of amore equitable system for
managing Aborigina use of naturd and cultura resources.

4.2.3 High Profile Facilitator

The above sections indicate that there is scope to move forward into an Interim Negotiating
Forum and Find (Regiona Wet Tropics) Agreement between Rainforest Aborigina people and
government WTWHA management agencies.

The number of congtraints and the various differences in management perspective between the
two potentia negotiating parties (as aso identified in the TOR 12A and 12B reports) should not
be underestimated. However, there are enough areas of common ground with respect to
management aspiraions, obligations and respongbilities to provide a solid foundation for the
ongoing negotiation of mutualy acceptable outcomes.

The leve of concernsraised by al partiesin both TOR 12 reports and the generd complexity of
the issues requiring resolution underlies the need for a staged agreement process and the use of a
high profile fadilitator to progress the recommendations arisng from the Review and to
commence negotiations in an attempt to resolve these issues. In essence, the role of the high
profile facilitator is to develop an agppropriate framework and negotiating climate for the
proposed Interim Negotiating Forum.

4.2.4 Resourcing implications

Initia cost estimates for the high profile facilitator position are approximately $100 000 for the
three months thought necessary to set the appropriate framework and negotiating climate for the
Interim Negotiating Forum.

The State and Commonwedth governments and Rainforest Aborigind people (through various
representative organisations) will need to provide adequate resources for the proposed three
year negotiation process leading up to the Find (Regiond Wet Tropics) Agreement. In the
Interim Negotiating Forum there needs to be a forma commitment from dl parties to maintain
these resources throughout the negotiations to the Final (Regiond Wet Tropics) Agreement.
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An indicative annua budget for resourcing the authorised Aborigind agency throughout the
Interim Negotiating Forum and Finad (Regiond Wet Tropics) Agreement processes is as
follows

4 Fied Officers $80 000
Negotiation funds (induding participation) $70 000
Administration and operation $65 000
Coordinator $50 000
Executive Operation $20 000
Specidist Expertise $50 000
Adminigtrative Officer $35 000
Total $370 000
Establishment costs $50 000 firgt year only

4.2.5 Coordinated neqgotiating teams

The TOR 12B consultancy report identifies that sgnificant responghbility rests with both
Rainforest Aborigind people and government agencies to each edtablish some form of a
negotiating team that would have an appropriate mandate for conducting those negotiations
needed to take place within the framework of the Interim Negotiating Forum and Find (Regiond
Wet Tropics) Agreement.

This is no graightforward matter given the history of poor coordination and fragmentation on
both sdes. Bama Wabu, in an attempt to facilitate a more coordinated Rainforest Aborigina
voice, have proposed the development of an internd agreement that aims at identifying a set of
agreed management principles that form the bottom-line for al negotiations with government
agencies. The idealis that even if certain Bama groups do not wish to be represented within the
negotiations by the specific Aborigina negotiating team then a least there is a common st of
bottom-line principles to work from that will not be undermined by groups outsde of the forma
process. It dso behoves the various rdevant WTWHA management agencies to bring a more
coordinated and congistent approach to the agreement negotiating table.

4.2.6 Dispute resolution and renegotiation

As s the case with any agreement there needs to be an appropriate forum for the resolution of
disputes that aso takes into account any relative power imbalance between the relevant parties
(seeDdeet al. 19973, p 32 for greater detail).

There ds0 needs to be a renegotiation mechanism to accommodate changing circumstances
outsde of the perceived origind scope of the Agreement and to review those parts of an
agreement that are likely to require modification over time,

Both mechanisms can be defined within the framework of the Interim Negotiating Forum.

122



4.3 Towards an Agreement: Concluding remarks

Given that the TOR 12A and 12B consultancy reports clearly identified and placed on record
the Aborigind and government positions on the future of the WTWHA, the foundation is now in
place for the establishment of the agreement process.

These reports aso demondrate a willingness on both sdes to enter into negotiations for the
Interim Negotiating Forum component of the overdl process. This commitment, at least in the
case of Rainforest Aborigind people, was recently confirmed a the December 1997 Bama
Wabu World Heritage summit held a Clump Point. However, despite continued commitment
from DoE at the regiond leve, recent hitches in rdation to the proposed Bama Wabu permit
MoU, negotiations on infragtructure development in the Daintree Nationa Park, and the
development of a MoU with Djabugay people have fueled concern by the Review Steering
Committee as to whether agreement negotiations can proceed with the required level of
Government commitmen.

The result of not proceeding with the agreement process could be codtly for dl involved.
Litigation would potentidly undermine menagement decision-making processes, and the loss of
the opportunity to develop a more positive working relationship with native title holders could
further handicap both government and Bama land management interests.

The TOR 12 consultants identified that the proposed agreement process will substantialy
improve the relations between Aborigind interests and Government even though there were a
number of significant differences between the Government and Bama positions and that there are
genuine condraints facing WTWHA managers in meeting Aborigind aspirations (especidly in the
context of native title issues). A better working relationship would enhance the protection and
management of dl naturd and culturd vdues in the region. It will dso asss government land
management agencies to better meet their statutory culturd heritage protection and consultation
obligations.

As part of acommitment to the Interim Negotiating Forum process both Bama and government
representatives must each identify a negotiating team with a mandate for undertaking such
negotiations. The TOR 12A and 12B reports dso identified a range of other sgnificant
preconditions.

The gppointment of a high profile facilitator for the negotiation of the Agreement is essentid for
beginning the process. This position has been given in principle support by the Board. It has dso
received in principle commitment for funding by DoE, DNR, WTMA, and Environment
Augrdia (May 1997, Board Mesting). The high profile facilitator postion will be responsible for
ensuring that the essentid preconditions for negotiations are in place, and that the Interim
Negotiating Forum negotiations proceed in a pogtive and structured way. Criticd to ensuring
that any momentum built up during the Review is not logt will be the speedy appointment of the
facilitator as soon as possiblein 1998 (Dde et al. 1997h).
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4.4 Protocols, Principles, and Guidelines for Communication,
Consultation and Negotiation

4.4.1 Introduction

The process of negatiating both the Interim Negotiating Forum and Find (Regiond Wet Tropics)
Agreement is envisaged to be a lengthy and complicated process. If discussions are to be
productive in terms of achieving meaningful outcomes then the negatiation needs to pay attention
to the three basic principles outlined by Dae (1993), presented previoudy in section 2.3.6.3.
Da€ s principles are seen as crucid to the successful negotiation of agreementsin the WTWHA.

The key feature is the need for both negotiating teams (viz. a separate consortium of
representatives of Aborigind groups and relevant government agencies) to have a strong
representative mandate from their condtituent groups and the adoption of a firm commitment to
negotiation and bargaining. However these principles only provide guiddines to the overdl
‘dimate of the discussons, and provide little in the way of ‘ground rules for the negotiation of
gpecific management arrangements.

Consaultation and communication protocols

In order to arrive a some basic ground rules this section will provide some examples of
consultation and communication protocols for specific management issues of relevance to
Rainforest Aborigind people. They are presented as a guide only. It is beyond the scope of this
Review to provide a detailed set of protocols and negotiation principles for al areas of
consultation and negotiation. Furthermore, as there is no pan-Aborigind culture within the
WTWHA these protocols are presented as a starting point only; each separate group may need
to have certain agpects fine-tuned to meet their own specific needs and aspirations.

There is no magic ‘quick-fix’ when it comesto the right way to consult and liaise with Aborigina
people. Neverthdess, fundamenta bottom line principles are readily identifiable. These include:

Theinvolvement of Aborigina people right from the very beginning of a project.

A firm commitment to negotiate on equd terms.

The ability to follow through with agreed outcomes.

Ensuring that you are working with the right people to ke spesking for that country (by
working through Land Councils and other Representative bodies).

Note:
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1. A number of recommendations have aready been presented in the evauation of consultation
and negotiation processes in the WTWHA to date. The following discusson relates to
protocols and principles in amore specific context.

2. DoE and the Djabugay Tribad Aborigind Corporation are currently in the process of
developing a communication and consultation protocol as part of a broad range of
management arrangements under consideration. At the time of writing this protocol was not
available to the Review. Although specific to the needs of Djabugay people, this protocol
may serve asamode for consderation by other Aborigina groups within the Wet Tropics.

3. The protection of intellectua and cultura property rights (ICPR) is a common theme running
throughout many of the following protocols and principles. It is one of the main areas of
concern expressed by Rainforest Aborigind people in reflecting on how ther rights and
interests have been negatively impacted on in many past dedlings with researchers, tourist
operators, and government organisations.

4. The reaction from many readers to the following protocols and principles may be of concern
as to the degree of consultation and negotiation required to achieve the recommended
outcomes. This concern is understandable given that government agencies are often
condrained by adminidrative timefames and budgetary limitations. However it is better to
expend a comparatively smal amount of time and money early on in project development in
order to ‘get things right’ rather than face a possible judicid review, injunction or other lega
action (with potentidly a greater drain on resources) further onintime,

4.4.2 Basic Principles for Regional and Strategic Planning

These principles are based on recommendations in Dade (1993; p 16). They were originaly
desgned to fadilitate joint management and to ensure fair planning. Some modifications and
additions have been made in keeping with the current emphass on negotiated agreements as a
means to achieving ‘joint management-like outcomes The principles gpply equaly to DoE,
DNR, and loca government, as they do to WTMA.

In an attempt to ensure that Aborigind interests and concerns are fully recognised and addressed
any planning processin the WTWHA needsto:

Involve Aborigina people as more than just another * stakeholder’ group.

Involve Aborigind people at the beginning of the planning project or strategy development.
Given common law native title implications and existing consultation and cultura heritage
obligations (under a range of legidation) it is not sufficent to wait until the find public
consultation phase before providing Aborigina interests with a seet at the negotiation table.
Ensure that planners ded with the right people for the right country. Make sure that, as a
basic bottom+line principle, any contentious issue has the full support, in writing, of relevant
nétive title clamants and/or native title holders.

Where problems of identification exist, consult with relevant Land Councils, local community
groups or pesk Aborigind groups such as Bama Wabu, Girringun Elders and Reference
Group (southern Wet Tropics), Yadanji Native Title Reference Group (Northern Wet
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Tropics). Alternatively, or in addition, contact relevant WTMA and DoE Aborigind liaison
qeff.

Ensure that community people are made fully aware of what planning is and how it will affect
them.

Provide Aborigina people with the opportunity to suggest ways to structure their involvement
in the planning process.

Ensure that people have the opportunity to input directly into the visons, objectives and
srategies of the plan. This should occur early on in the project’ s devel opment.

Give people areasonable level of time to respond or participate.

When determining planning boundaries take into account socia and cultura consderationsin
addition to biophysical boundaries. Recognise that the Wet Tropics Bioregion has a unique
living cultura landscape dimendion in addition to its internationaly recognised bio-physica
values and recregtional opportunities.

Use culturdly sengtive and appropriate methods for facilitating Aborigind involvement. Move
away from consultation processes that disempower Aborigina input eg. where a written
submission is required as a response to complex planning proposas Aborigina community
groups need to be adequately resourced to undertake a detailed consultation process through
facilitated workshops.

Use the planning process to work towards the facilitation of gppropriate management
agreements within the planning area

Where appropriate, resource Aborigina communities to establish their own input and to
develop and control their own technica information for future use.

Facilitate Aborigind involvement in the regular monitoring and review of plans,

Maintain respect for the secrecy of particular forms of cultura heritage information.
Endeavour to link management plans to existing community development plans prepared by
Aborigind organisations.

4.4.3 Protocol for involving Rainforest Aboriginal People in Interpretation
and Public Information Projects

This section is based on a WTMA file note (author unknown) entitled “Draft Policy and
Guiddines for Aborigind Involvement in Information and Interpretation”. This document was
produced in response to concerns by Aborigind people over the lack of policy guiddines for
Aborigind involvement in this area. The protocol is relevant to a range of government agencies
as well asto contracted community organisations undertaking the development and management
of vigitor centres. Some additions and amendments have been made to the origina protocol.

Step 1
- ldentify the appropriate custodians to be involved in the project

Provide dl groups with plan English information on condraints of project.

Condraints may include budgets, specific criteria, etc.

Involve traditiond custodians from the beginning to the end of the project, ie in

conaultation, planning, implementation, monitoring, and review.

Where possible contract Aborigina journalists to collaboratively develop any written

text with traditiona owners.
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Where possible use Aborigina people familiar with WTWHA vistor information and
management issues as fadlitators. This has resourcing implications, but may be
undertaken by Community Rangers as part of course requirements for Cairns TAFE
Community Ranger Program.

Report progress to al parties, seek their gpproval.

Evaluate the above steps to ensure that they have been achieved to the satisfaction of
all groups. Proceed if yes, consult further if no.

Step 2

Groups involved meet to discuss, negotiate, and plan the involvement of each party,
respecting the wishes of the traditiona custodians. Depending on the nature and size
of the project, group size may vary. Ensure that al rdevant government agencies and
Aborigind groups are represented.

Negotiate specific intellectud and culturd property rights issues including: the control
and ownership of text, information, desgns, music, and photographs. Where
necessary formdise thisin writing.

Report progressto al parties, ask for comments.

Evaluate the above steps to ensure that they have been achieved to the satisfaction of
all groups. Proceed if yes, consult further if no.

Step 3

Implement plans according to decisons made in above steps.
Report to dl groups involved.

Evaluate the above steps to ensure that they have been achieved to the satisfaction of
all groups. Proceed if yes, consult further if no.

Step 4

Note

Implement plans according to decisions made in above steps.
Monitor project. Develop and implement a regular review mechanism that enables
traditiond custodians to provide ongoing feedback and advice.

Respect the wishes of traditiona custodians if they do not wish to be involved in the
project, ether inits entirety or in certain parts.

It isimperative that staff and contractors continue to feedback to the community on a
stage by stage basis how the project is progressing.

It is important for staff and contractors to be openly working on a collaborative basis
with traditiona custodians; accepting any veto over materiad if and when it arises. Itis
more important to respect and accept the decisions of custodians than to understand
the basisfor that decison.

If community support is not guaranteed do not proceed with the project until you

have a mandate to do so.
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Where problems exigt identifying traditional custodians consult with relevant Land
Councils, loca community groups, or pesk Aborigina groups such as Bama Wabu,
Girringun Elders and Reference Group (southern Wet Tropics), Ydanji Native Title
Reference Group (Northern Wet Tropics). Alternatively, contact relevant WTMA
and DoE Aborigind liaison staff.
If there is any doubt or confuson over a specific issue avoid that issue until it is
clarified and a consensus is reached.
Respect negotiated intellectud and cultural property right conditions established in
step 2.

4.4.4 Principles for the Protection of the Oral Tradition

The following principles relate to the protection of ord or sorytelling traditions of Rainforest
Aborigind people. It is particularly relevant as a follow-up to the previous section on involving
Rainforest Aborigind people in interpretation and public information projects. It is a useful
procedura guideline to the protection of intangible cultural materid particularly in the context of
vigtor interpretation and commercid marketing and advertisng.

The principles were developed during the Intellectua Roperty Rights Conference held in the
Daintree in 1994. They are presented in a 1995 consultancy report to the Authority on
Rainforest Aborigina Cultura Surviva (see Morris, p 70 in Fourmile et d. (1995) (eds))).

Principles

1. Locd clan groups need to determine what their particular oral tradition encompasses.

2. Traditional owners must be recognised as having the authentic voice that determines custodia
respongibilities.

3. These people must have access to frameworks from other Aborigina groups and Indigenous
Peoples, so that they can determine what embodies the most suitable protection for their
clan’stradition.

4. To further recognise the rights and respongbilities of loca clan groups to determine their
future, they must be able to write and tdll their own pre-colonid and post-colonia history.

5. They must be able to tdl their own stories and have the right to stop any written, visua or
sound recording.

6. It must be made perfectly clear that the ord verson as heard at the moment is the correct
verson, as Aborigind cultureis dynamic not satic.

7. Within the fidd of teaching, recording and defining of the meaning of traditiond words
(language) and incorporated English words, the clans interpretation must be perceived as the
legitimate interpretation.

4.4.5 Principles for Ecotourism and Nature-based Recreation Management

The following principles are provided as the basis of any atempt to protect Aborigind cultura
vaues within the context of an ecotourism or nature-based recreation strategy for the WTWHA.
These principles assume that the WTWHA is aso characterised by a range of living Bama
cultural landscapes in addition to the more readily recognised vaues pertaining to biophysica
properties and recreationa settings.
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Principles

Any guiddines for ecologicdly sustainable development of nature-based recreation and
ecotourism activities should be based on appropriate recognition and response to any
potentia impacts on Bama socio-culturd vaues.

These socio-cultural vaues and associated impacts are identified and their degree of
sgnificance evauaed by the rdlevant Rainforest Aborigind people themselves.

Any ecotourism and nature-based recreation management strategies provide adequate and
gppropriate cultural heritage protection.

Thereisa need for recognition that the recreationa setting isin fact arecent land-use overlay
of apre-exiging and, in many cases, dill surviving indigenous cultura landscape.

That a conservative approach apply to the establishment of nature based recreation activities
where only low level knowledge exids in relation to the nature and degree of potentid
impacts on indigenous cultura values

Any management agreements and decisions are agreed to and fully endorsed by the right
traditiona owners or native title holders (or claimants) for each region.

That any management decisons take into account the common law ndive title rights of the
traditional owners of aregion.

4.4.6 The Kuku-Yalanji Fire Protocol

This particular fire management protocol relates to aspecific group of Ranforest Aborigind
people and cannot be assumed to be relevant to al groups. These basic principles are seen to be
a vduable guide to cooperdtive fire management with Aborigind  interess The overal
collaborative approach of the proposal is seen as essentia to any equitable approach to policy
development and the protection of intellectud and culturd property, materid or otherwise. The
bottom-line of this protocal is that KukuYdanji retain control of culturd information and
participate extensvely throughout the research.

The Kuku-Ydanji Fire Protocol is provided courtesy of the KukuYdanji Fire Project
Reference Group and Rosemary Hill, the Project Coordinator. The input of Addaide Baird and
David Buchanan into the development of this protocol is particularly acknowledged.

1. Identification of Appropriate People: Custodid and ownership relationships with country
being managed are edablished through a study, with funding assstance from the land
managers, and controlled by Kuku-Ydanji.

2. Establishment of Collaborative Team: Following this study, a collaborative team
comprisng Kuku-Ydanji and the land managers is established to sat policy on fire and to
subsequently carry out fire management on the ground.

3. Documentation of Cultural Values. Documentation of the culturd landscape vaues
(archaeological sites, story places etc.) of the place occurs under Kuku Y danji control.
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4. Documentation of Natural Values. Documentation of the natural landscape vaues (rare
taxa, fire-dependent species etc.) of the place occurs under the control of the collaborative
team.

5. Research Program: Research needs for both natural and cultural heritage are identified and
relevant research projects implemented.

6. Development of Fire Plan: A fire plan is developed, based on a combination of Kuku
Ydanji and scientific knowledge, technologies, economic and socid purposes which achieves
maintenance of naturd and culturd integrity.

7. Implementation of Fire Plan: The collaborative team undertakes the on-the ground fire
management utilisng ajoint goproach to technologies; this means Kuku-Ydanji are physicdly
involved in lighting fires

8. Evaluation: Ongoing assessment and discussion of the success of the plan and the process
in maintaining natural and culturd integrity occurs,

Note:

Bama Wabu in a submisson to the WTMA Board (meeting no. 25; August 1997) identified fire
management as a particularly sengtive issue with Rainforest Aborigind people and identified the
need to develop a more appropriate mechanism for Aboriging participation in fire management
policy in keeping with the recognition of their native title rights and interests under common law
and under s.211 of the NTA (which provides for unregulated use of traditiond fire management
practices). The Board endorsed the Bama Wabu request for the Authority to establish an
appropriate fire management working group to explore and define fire management issues
including protocols. It is recommended that the Kuku Y danji fire protocol be used asadarting
point for fire management protocol development.

The Girringun Elders and Reference Group have aso identified the protection of culturd values
(and in paticular rock at and other archaeologica dtes) as a key feature of any fire
management program. As a bottom-line principle Girringun have proposed that before any
prescribed burning is undertaken by government agencies (regardless of underlying tenure) the
relevant traditional owners should be consulted.

Secondly, in culturdly sengtive regions, the participation of traditional owners should be
encouraged on apaid basis™.

Attempts to accommodeate this collaborative approach to fire management in the WTWHA have
not been without their problems. Trids in the Daintree Nationd Park appear to have suffered
from misunderstanding over certain issues by both Kuku Yaanji and QNPWS interests. Similar
collaborative projects in the Northern Territory (both on and off nationa parks) have shown that

% A letter from the Chairperson of Executives of the Girringun Elders and Reference Group Aboriginal
Corporation to the Minister for the Environment dated August 20 1997.
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it is worth working through these inevitable ‘teething’ problems to achieve the mutualy beneficid
long-term gains (see also papers by Jones and Press in Bird Rose (ed.) (1995). Both DoE staff
and Kuku Ydanji rangers should be commended for continuing to perseverein what isseen asa
‘cutting-edge’ management approach.

Recommendation

The Kuku Ydanji Fire Protocol be used as a starting point for the development of an
gppropriate fire management protocol that meets the needs of both WTWHA managers and
Rainforest Aborigind people.

4.4.7 Guidelines for Biophysical Research

The following principles are based on research underteken by Bakanu: Cape York
Development Corporation (Pty/Ltd) regarding bio-physica research in the Aborigind lands,
idands and waters of Cape Y ork Peni nsula®. The materid is reproduced courtesy of Bakanu.
It is a draft set of guiddines only. Once again the research was based on concerns and issues
raised by a specific Aborigind group, many of whom are outsde of the WTWHA. Nevertheless
the basic principles are 4ill relevant, dthough they would need fine-tuning and ground-truthing
for gpecific groups within the WTWHA.

Balkanu Draft Statement of Principles

Purpose
To inform researchers of the rights of Aborigina peoples.

To a5 rescarches in efectivdly negotiating issues of benefit, information
management, self determination and respect.

() Guidelinesfor Resear ch
1. Toplcsto be discussed during the negotiation process include:
The nature of the research ie. focus, location
Methodology
Alternative sites outsde of Aborigind lands
Source of funding
Logigticsie. Accommodation, where the resources from the project will come from
Who istaking part in the project. Proposed timeframe for the project
Where the information from the project will be going ie. Possible publications etc.
Ownership of information
Intelectud property rights
Proposals for minimising environmenta impact

36 Greco, K. (1997) Ethics of Research on Aboriginal Country. Creating guidelines for researchers. Report
prepared for Balkanu: Cape Y ork Devel opment Corporation (Pty/Ltd). Cape Y ork Land Council.
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8.

Possible problematic outcomes that could be derived from the handling of information

after the close of the project

What effects the project may have on the socid and cultural environment?.
How will researchers avoid detrimentad effects, sacred Stes and when
appropriate, adhere to traditiona law?
Are researchers willing to have traditional owners or representatives from the
community accompany them on dl or part of the research process should
they request this?

What benefits are included for the traditiona land holders?.
Research should aim to include employment opportunities, research training,
or experientia work componentsin al projects.
Traditional owners should aso be given the opportunity to help in determining
the direction of the research.

It is the responsibility of the researcher to take the necessary steps to identify the appropriate
traditional owners and other groups on whose country research is proposed. This may best
be done through the Cape Y ork Land Council/Ba kanu.

. Culturd, environmenta, socid, and economic factors will be congdered in coming to an

agreement on research programs.

Concealment and/or deception are unacceptable a dl stages including initid negotiations,
while conducting or proposing research, and use information after the research is complete.

Aborigina people may not be in afinancid pogtion to take full involvement in negotiations. In
such cases the researcher will need to ensure that Aborigina people have access to those
resources necessary for the negotiations to be concluded. Researchers must also ensure that
the community is rembursed for any cogts brought upon by the nature of the research ie.
Communications, travel, professond advice.

Information exchanged with the traditional owners must be presented in a form which can be
clearly understood by al persons involved. Consent from traditional owners should appear in
writing.

Researchers should dlow a sufficient amount of time for the community or their chosen
representative/s to reply a any stage of negotiation.

If the continuation of research is proving to be harmful to the rights and interests of traditiond
owners or communities then research must be stopped or modified.

Any unauthorised collection or use of information is srictly prohibited.

(b) Statement of principlesregarding therights of traditional owners, Aboriginal groups
and communities.
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1. It is essentid that traditiond owners and communities are in a pogtion to choose what
information is collected, how it is collected and how it is used. Traditiona owners must be
given the opportunity to assess the present and future impacts of research on their lands.

2. In most circumstances researchers have specific information objectives for particular
programs. Aborigina people must be able to ensure that research which occurs on that
country to fulfil these objectives, does not harm ther country or community nor impair their
ability to fulfil their own or their community’s gods.

3. Arrangements entered into with Aborigina people will establish the parameters for research.
Any further dteration or expanson of these parameters will need to be renegotiated. The
traditiond owner/s, Aborigind community, group, or representative/s have the right to
continually assess the development and progress of the research project.

4. Aborigind people have the right to be represented in any discussions by the individua or
body of their choice.

5. Redrictions placed on the dissemination of information of a commercid or potentidly
commercid nature will need to remain in place for a period which will enable Aborigina
people to access this commercia benefit.

6. A copy of the research must be lodged with the traditiond owner, community group, or
representative body.

7. Aborigina people are entitled to review al research findings before they are published so that
the potentia impact can be assessed. All researchers must have the consent of the traditiona
owner, community or representative group before research findings are published, released to
the media or any outsde party or person. Any individuds or traditiond lands involved in
research should be acknowledged as such in publications of research findings.

8. All of these guiddines and principles are subject to the approva of the individua traditiona
owners, Aborigind groups, communities or representative bodies and are intended to be
used as a basic guide in the negotiation process. They have been developed to ensure that
culturaly sendtive, commercid and other rdevant information is not released to the generd
public. Aborigind people have the right to participate in the decision making process in order
for that research to take place on Aborigina land and sea country where Aborigina people
have interests and/or claims.

General comments on Balkanu Principles

The Balkanu document is a draft only. It is based on wide ranging consultation not only with
Aborigind communities but with a number of government agencies induding ATSIC,
GBRMPA, DoE, and WTMA and research organisations including CSIRO and JCU.
Private consultants were aso involved.
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It is recommended that these principles be consdered by WTMA (and other relevant state
agencies) as the underlying framework for contracts and research projects in the region. To
this effect, the am of these principles would be to address the concerns of Rainforest
Aborigind people with respect to the trestment of their rights and interests in intellectua
property and the long term effects of the disspation of cultural vaues on socioeconomic
activities and, in fact, on cultura surviva.

The James Cook University/ KukuYadanji collaborative Fire Research Project (with
Rosemary Hill as coordinator) should be viewed as an example of how these basic principles
can beimplemented ina‘red’ Stuation.

Similarly, the scientific permit/cassowary research workshop facilitated by DoE early in 1997
provides another example of how government agencies, research organisations, and
Aborigind interests can work together on the issue of research protocols and methodol ogies.
Many of the issues and concerns raised at this workshop by Aboriginad people are covered
by the Balkanu proposal.

The Bakanu principles are not just relevant to areas within the WTWHA that are exigting
aress of Aborigina land or subject to potentid or actua clam under native title or various
forms of land titleland transfer legidation. As noted in the origina Balkanu report, the Nature
Consarvation Act obliges researchers to consult with Aborigind people to determine
whether the proposed research content is of cultura significance. Permission is granted for
educational and scientific permits under the condition that ‘if the resource is of culturd

sgnificance to a community or group of Aborigind people or Torres Strait I1danders
particularly concerned with the land where the resource is to be taken - the proposed taking,
use, kegping, or interference with the resource has appropriate regard to the wishes of the
community group'.

The Balkanu report makes specific mention of the Cape York Land Council as afacilitator in
the identification of who to be talking to. With respect to the WTWHA other land councils
and representative bodies may be amore relevant first point of contact.

It is important that any contracts written for scientists involved in research or monitoring
activities incorporate relevant Aborigind consultation, negatiation and involvement protocols
as part of the contract conditions. Thiswould act to clearly spell out what was required of the
contractor. It would adso enable the contractor to build into his or her fee estimate any
potentia costs associated with Site clearance or other forms of Bama involvement. It would
aso provide the contracting body with a set of enforceable conditions as a means of meeting
any consultation obligations they may have under legidation.

4.4.8 Draft ASTEC Scientific Research Principles

The following is a preliminary st of principles by Stephan Schnierer on behdf of ASTEC
(Augrdian Science, Technology and Engineering Council) (ASTEC 1998) to develop a specific
ethica code of research practice reating to indigenous interests and the conduct of research in
protected and other environmentally sengitive aress.
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These principles are in draft form only and do not reflect consultation with Audtrdian indigenous
communities. However, they potentidly serve as a ussful garting point in the negotiation of
research protocols for the WTWHA.

The key dements of these principles focus on:

The protection of indigenous intellectual and cultura property rights.

The empowerment of indigenous Audrdians through active participation in research,
indluding the ability to share in the benefits of research.

A recognition of the status of indigenous Audrdians in relation to the Audtrdian environment
with particular acknowledgment of the specific rights of indigenous people to the natural and
cultural landscapes that make up that overall environment.

1. Principle of Acknowledgment

This principle recognises that Indigenous Audtrdian peoples were the origind owners of the
Audrdian environment and that this specid datus affords particular rights.

2. Principle of | nalienability

This principle recognises the indienable rights of Indigenous Audrdian peoples to ther
traditional environments (lands/sees), the natural resources therein and their knowledge
(intellectua property).

3. Principle of S&f Deter mination

This principle recognises the right of Indigenous Audrdians to sef determination and that
researchers should acknowledge, respect and assst Indigenous Audrdian peoples in the
exercise of such right.

4. Principle of Empower ment

This principle recognises the right of Indigenous Audrdians to have access to the skills and
knowledge required to assst them in the exercise of their right to salf determination.

5. Principle of Respect

This principle recognises that researchers should seek to understand and respect the integrity of
the Indigenous Audtrdian peoples and their culture and to avoid the gpplication of ethnocentric
concepts and standards.

6. Principle of Under sanding
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This principle recognises that researchers need to understand the relationship between
Indigenous Audrdian peoples and the environment, particularly their role in shaping the
biodiversity.

7. Principle of Good Faith

This principle recognises that researchers and others having access to knowledge of Indigenous
Augdrdian peopleswill, at dl times, conduct themsalves with the utmost good faith.
8. Principle of Prior Consent

This principle recognises that the informed consent of the relevant Indigenous Audirdians must
be obtained for any research to begin and continue in protected areas.

9. Principle of Full Disclosure

This principle recognises the right of Indigenous Audrdians to have disclosed to them the
objectives, methodology and results of research and the ultimate purpose for which such
informetion is to be used and by whom it isto be used.

10. Principle of Negotiation and Consultation

This principle recognises the right of Indigenous Austrdian peoples to negotiate with researchers,
agencies and governments on the management arrangements of protected areas on their land.

11. Principle of Active Participation

This principle recognises the right of Indigenous Audtraians to be active participants in al phases
of research from inception to completion.

12. Principle of Compensation

This principle recognises the right of Indigenous Audraian peoples to be fairly remunerated or
compensated for access to and use of their knowledge (intellectud property).

13. Principle of Equitable Sharing

This principle recognises the right of Indigenous Audrdian peoples to share in any bendfits
gained from bioproducts publications resulting from the use of their knowledge and, the duty of
researchers to equitably share these benefits with Indigenous Australian peoples.

14. Principle of Confidentiality

This principle recognises the right of Indigenous Audtralian peoples to exclude from publication
and/or to be kept confidentid any of their intellectud property and that such confidentidity will
be observed by researchers and other potentia users.
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15. Principle of Active Protection

This principle recognises the importance of researchers taking active measures to protect and
enhance the relaionship of Indigenous Audraian peoples with their environment in order to
promote the maintenance of cultural and biologicd diversty.

16. Principle of Reciprocity

This principle recognises the vaue in gaining access to knowledge of Indigenous Audtrdians for
science and humanity and the desirability of reciprocating thet contribution.

17. Principle of Minimum | mpact

This principle recognises the duty of researchers to ensure that their research and activities have
minimum impact on the Indigenous Audtrdian peoples and their loca communities.

18. Principle of Restitution

This principle recognises the right of Indigenous Audrdian peoples to redtitution and
compensation for any adverse consequences to them as a result of research by those
responsible.

19. Principle of Obligation

This principle recognises the rights of Indigenous Austraian peoples to receive the full protection
of rdlevant international instruments.

4.4.9 Community Visitation Protocols

Each different Aborigind community within or associated with the WTWHA is likdly to have its
own set of protocols outlining visitation procedures. In many cases these may not be in awritten
form (asis the one for Wujd Wujd presented here). The bottom line is that when protocols are
not known, WTMA dgaff (and other relevant government agencies) should make contact with
the rdlevant community group prior to arriving on ste. Land Councils and other representative
groups and the Wet Tropics Community Liaison Officers may be in a pogtion to facilitate initia
contact where communication difficulties arise.

Wujd Wujd Aborigina Council, in response to difficulties in the past, have developed the
following protocal for vigits to the community. It is dso important that the relevant WTMA CLO
be involved early on in any vigtation proposal.

Wujal Wujal Aboriginal Council Protocol for Vists
(as provided by Council Office, October 1997)
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1. Those wishing to make a vigt will contact the Council Clerk, currently Jon Oliver, by
telegphone or in writing Sating the following:
(&) purpose of thevist;
(b) information hoped to be obtained by the vigt;
(c) benefit thet isto be obtained by the Council in having the vist;

2. Contact with the Council Clerk will be &t least one week prior to the proposed visit and will
fit the timetable of the Council. The Council has st asde the firs Monday in each month to
recelve vigtors. It is recommended you arrange your visits to coincide with this timetable.

3. If the purpose of the Government Department’s or Agent’s vist is to acquire information
relating to traditional knowledge and information etc. The Council will require that an agreement
be entered into with the parties that that information remains the property of the Council or those
traditiond owners involved. The information supplied will be supplied in the drictest confidence
and the copyright of that information will remain with the Council or the traditiona owners.

4.5 Cultural Heritage Protection

“The various components of indigenous cultural heritage, such as land,
language, cultural objects, ancestral remains, sites of significance, customary
law, and so on are now owned, controlled or administered by a number of
different federal and state government departments and agencies, making it
impossible for indigenous communities to exercise any autonomy over or - enjoy
what for them was once an holistic and integrated facet of their livesand identity
- their cultural heritage”
(Adrian Marrie, Julayinbul, 1993).

45.1 Background

The question of providing adequate protection for Aborigind culturd heritage vaues within the
WTWHA is a the core of the mgority of concerns raised by Rainforest Aborigina people. To
this effect Bama identify a number of bottom-line principles that they see forming the basic
underlying framework of any atempt to adequately protect culturd heritage vaues. These
include, but are not restricted to, the following:

That Rainforest Aborigind people should be free to maintain their cultural landscapes within
the WTWHA and naot be inhibited in their ability to meet their cultura/spiritud obligations for
traditiond country by access redrictions or other regulation of traditional management
activitiesimposad by government agencies.

The adequate protection of cultura Sites, including sacred Stes, story places, archaeologica
and occupation sites, Bamawalking tracks etc. is not negotiable.

The WTWHA needs to be recognised and managed as a series of living indigenous culturd
landscapes that incorporate not just an array of Aborigind materia property but a complex
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range of economic, socid and intangible culturd vaues that require particular management
atention.

That any development or permit gpplication requires the forma consent of the relevant
traditiond owners, or custodians of the culturd resources to be affected (regardiess of
whether there has been a formd determination of native title). It is not sufficient to consult
with other groups or individuas including liaison officers, DOGIT councils, trustees, or Land
Council representatives.

That the sgnificance and identification of a particular vaue needs to be defined by the
traditional custodians themselves, and not by awestern academic or protected area manager.

That any materid culture belongs to the rdevant traditiond owners or custodians of the
property; and not to the Crown asis stated in legidati o,

These principles are presented as representative of those non-negotiable principles that have a
common thread amongst the mgjority of traditiona owners and custodians. However, each
group may (and will likely) have its own set of locad conditions, concerns, and aspirations which
serve to build up a preferred culturd heritage management model upon the foundation aready
established by these generdised bottontline principles.

Discussion of particular concerns and specific recommendations in relation to culturd heritage
are an underlying theme to al the management issues discussed throughout this Review report.
Consequently it is not necessary to focus on specific issues here, except where they have not
been taken up by other sections.

4.5.2 Recognition of Cultural Values and Cultural Re-listing

In generd many Rainforest Aborigind people do not have faith in the ability of government
conservation agencies to address their concerns for culturd heritage protection. This element of
scepticism appears to be deep seated and tends to affect the working relationship between
WTWHA managers and traditiona owners. Even where there is a strong legidative mandate for
culturd heritage protection, such asin the case of the management of protected areas under the
NCA, Bamatend to be cautious about the ability of many managers to meet these obligations.

In the case of the Nature Conservation Act 1992 (QId) there is a specific duty under ss. 5(f), 6
and 17(1)(a) for DoE to involve Aborigina people and to preserve culturd vaues in protected
aress. A amilar duty under s10 (5) of the Wet Tropics World Heritage Protection and
Management Act 1993 (QId) obligates WTMA to have due regard to Aborigind tradition in
relation to dl of its functions. Note that failure to properly observe the duty to consder matters

37 Cultural Record (Landscape Queensland and Queensland Estate) Act 1987 (QId) s. 33(1). The
declaration of ownership by the State of Queensland does not apply to the burial remains of Aboriginal
people. Similarly s.61 Nature Conservation Act 1992 (Qld) declaresthat all of the cultural and natural
resources of anational park (scientific), national park, conservation park or resources reserve are the
property of the State.
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that are relevant under a particular statutory scheme leave decisions open to judicia review (D.
Y arrow, pers comm., October 1997). Therefore in order to avoid the possibility of liability both
WTMA and DoE need to consder the risk associated with giving inadequate regard to
Aborigind cultura heritage matters when making decisons under legidation. This would be
particularly relevant to the issuing of permits on protected areas and under the Wet Tropics Plan.

The concern that Bama hold over the ability of State agencies to cope with the impacts of
tourism and associated infrastructure development on cultural values has been evidenced in the
past by the lodging of separate heritage protection applications (both in 1994) under section 10
of the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cwith) over
sections of Barron Gorge Nationa Park (with particular emphas's placed on potentia impacts of
the Skyrail project) and over the Crater Lakes Nationa Park.

It would appear from interviews and workshops undertaken as part of this Review that
adequate culturd heritage protection, especidly with respect to the meaningful involvement of
Aborigind groups in decison-making is subjective and ad hoc. There also appears to be alack
of coordination internaly within agencies such as DoE and WTMA particularly between sections
with specidig cultura heritage protection and Aborigind consultation responsibilities and those
officers responsble for on-sSte management decison meking. Ultimately the degree of
involvement of Aborigind interests is dependent on the levd of resourcing, individua
persondities, individua vaues, and levels of appropriate professond training and expertise of
deff. This is a far from satisfactory Stuation. The specifics of this have been dedt with
previoudy. This is not to suggest that agencies are not attempting to rectify problem aress.
Recent attempts by DoE to work more closdly with Dulguburra and Ngadjon people in the
Crater Lakes region, and with Djabugay people at Barron Gorge Nationa Park would suggest
otherwise™. However the magnitude and complexity of the issue is such that these atempts
could only be viewed as a darting point. In particular, a more resourced and coordinated
gpproach to the protection and management of Aborigina cultura heritage values needs to be
undertaken over State Forests and Timber Reserves within the WTWHA.

A dgnificant element of the concern by Aborigind people, referred to above, stems from a
number of factors that include among other issues:

A range of negative, and often horrendous socid, culturd and economic impacts arising from
a number of Commonwedth and State government policies snce origind European
Settlement.

38 Following mediation by Mr Fred Chaney under s. 13 of the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 (Cwlth) anumber of outcomes have been achieved in the Crater Lakes region.
These include the resolution of anumber of on-site management concernsin addition to a greater level of
involvement in the early stages of development of the revamped draft Crater Lakes National Park
management plan. DoE have also moved towards meeting the concerns of Djabugay people through a
number of initiatives including the development of atemporary employment and training package for the
Djabugay rangers. The finalisation of the negotiated procedural MoU between the Djabugay Tribal
Aboriginal Corporation and DoE will hopefully rectify some of the communication and consultation
difficulties that appear to have inhibited (to various degrees according to the issue in question) a co-
operative approach to management of the park.
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The origind liging of the WTWHA for its naturd vaues only (without gppropriate
consultation with Aborigind groups) and the consequent perception that the region’'s
indigenous cultural vaues have been afforded only seconday daus in the overal
management stakes.

The priority thet is given to the bio-physical, economic, and recrestiona vaues of the region
over and above the attention given to impacts on Aborigina cultura vaues.

In many cases Aborigind culturd vaues, particularly the more intangible cultura properties,
are often not fully recognised by what is essentidly a series of management regimes with an
inherent bias towards western perspectives of value, and accordingly, how the region should
be managed.

It is recommended that a number of strategies be employed in order to dleviate these particular
problem areas. Firsly WTMA should continue to actively pursue, through Commonwedth
funding, a full and proper cultura heritage assessment of the region to be undertaken during
1998. This would form the basis for an application to have the region re-listed for its culturdl as
well as naturd vaues. Rainforest Aborigind people believe that their cultural values will only be
afforded appropriate protection through the increased pressure on government brought on by
specific World Heritage liging. They do not have sufficient faith in the ability of the current range
of legidation or planning instruments to provide adequate protection, or in some cases the ability
of agencies to meet their cultura resources protection obligations even where (as in the case of
the NCA with respect to protected areas) the legidation is more accommodating in this regard.
Thus the notion of culturd re-listing, given continuing Bama endorsement, should be afforded the
full support of dl levels of government decision-making.

If a successful case for liging is made the benefits will not only flow onto Aboriging people. It
will aso assg in the building of a better working relationship between Bama and WTWHA
agencies, a vauable asset in a management climate where negotiation and agreements are seen
as a pogtive gpproach in resolving uncertainty and competing interests. It will aso contribute to
the marketing vaue of the region as a tourist destination. Given an adequate and appropriate
management response this could bring benefit to a whole range of different stakeholders,
including indigenous tourism enterprises.

Note, as suggested by the Departmental Reference Group, that despite al the support possible
a the State and Commonwedth level that re-listing is not an automatic process. Ultimately the
decison rests with the IUCN. Nevertheless, funding of a collaborative study (ie. Bama and
western researchers) to ascertain the cultura vaues of the WTWHA will be useful even if re-
nomination is unsuccessful. It will provide the much needed balanced and comprehensive cultura
heritage information necessary for more informed management.

The ‘Titchen Report’ (Titchen, 1995) does not appear to have been a successful catdys in
terms of progressing the issue of cultura re-lising. Thisisnot meant asa criticism of this report.
The point to be made is that despite some not inggnificant level of resourcing over the years the
whole issue of an adequate cultura heritage assessment and subsequent nomination proposa has
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not progressed very far. This has been to the detriment of the region’s cultural heritage values
and to the meeting of Audtrdia s obligations under Article 4 of the World Heritage Convention.

One particular problem in the past appears to have been a dispute between the Rainforest
Aborigina Network and the Authority over who should undertake and manage both the cultura
heritage assessment project and its funds (Item 4.2 Wet Tropics Minigterid Council Meeting no
7, April 1994). The solution may lie in a collaboraive approach to any culturd heritage
assessment under the direction of a steering committee or working group with, a least an equa
number of Bama representatives. The bottom-line is that the Authority has been promising
Rainforest Aborigind people to pursue the issue of culturd re-lising for gpproximeately five years
with very little in the way of outcomes from the perspective of traditiona custodians. As a
garting point, the apparent impasse over funding of the proposed culturd heritage assessment
needs to be resolved in order for both State and Commonwedlth agencies to more effectively
meet their cultural heritage protection obligations.

It is essentid that any future field cultura heritage assessments required to supplement a desktop
survey of the region are undertaken in full cooperation and consultation with the relevant
traditional owners and custodians of the region. This is an obvious and basic requirement. In
addition full use should be made of the availahility of localy based researchers such as the Kuku
Ydanji culturd heritage assessment unit which now operates on a contractua basis both in and
outsgde of the northern Wet Tropics region. Other such assessment units are operated by
Ngadjon people and the Girringun Elders and Reference Group. The employment of such
researchers has obvious resourcing implications that will need to be consdered in any funding
proposa for aculturd heritage assessment Srategy.

Secondly, any cultura heritage assessment should be coordinated with the work of the various
Native Title Representative Bodies with respect to native title clams in an attempt to
corroborate findings, identify appropriate protocols, and to avoid any unnecessary duplication of
effort.

Findly, it is suggested that a different view of the region is required from WTWHA managers if
the interests of Rainforest Aborigind people and obligations, with respect to cultural heritage
protection and native title (under both common law and the NTA) are to be met. Most

importantly the WTWHA needs to be recognised as a series of living Bama cultura landscapes
and managed accordingly. As previoudy stated, Bama essentidly have a more holistic view of
the landscape and its values, one that does't support an artificid (as seen by Bama) digtinction
between naturd and culturd components. The following quote from the Girringun Elders and
Reference Group servesto illugtrate the concern held by some Aborigina people for a perceived
lack of management recognition afforded to their culturd vaues. It dso serves to support the
notion that greater attention is currently given to the protection of natural values over cultura

values. Although this quote focuses specificaly on DoE, the particular issue in question does not
solely relate to the management of protected areas but applies equally across most WTWHA

tenures and

management regimes.
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“ The Qld Department of Environment spends copious amounts of funds  on
training of departmental staff, purchase of fire fighting equipment, and research,
all for the protection and preservation of protected areas natural values.
However, very little attention is devoted to the protection and preservation of
the many cultural aspedswithin the National Park system when undertaking
controlled burns. We believe [Girringun] thereis evidence that the QId
Department of Environment prescribed burning strategies are having a very
detrimental effect on our cultural sitesevento the extent of completely
destroying them” 3940

The implication is that it is extremdy difficult for agencies to meet their satutory or common
law*! native title and/or cultural heritage protection obligations if they are unable to come to
terms with the ggnificance of indigenous culturd vaues and management dyles. Rainforest
Aborigind people are looking to WTWHA management agencies to recognise and respect the
interwoven rdationship between the Aborigind culturd and naturd world in dl aspects of
management. This recognition and respect needs to take on tangible shape, with red and
meaningful outcomes for Bama For example, DoE have recently begun negotiations with
Girringun with respect to overcoming their concerns in relation to the impacts of prescribed
burning srategies on culturd dtes (see quotation above). Although only in the early stages this
culturd heritage protection project appears to have the potentia to succeed smply because of
good will and commitment to open negoatiation and to the equitable involvement of dl parties.

The DoE - Girringun working group has identified a holistic and collaborative gpproach to
heritage protection based on appropriate Ste documentation and impact assessment, relevant
technicd and culturd awareness training, equitable Bama participation in land management
activities (especidly fire management), and appropriate data storage (investigating the use of
Geographica Information Systems) (Paul Turpin, pers comm. December, 1997).

In addition, as argued in the TOR 12A report (Dade et d. 1997a) and in Fourmile et d. (1995),
preserving the integrity of the culturd landscape is essentid to the ongoing culturd survival and

39 A letter from the Chairperson of Executives of the Girringun Elders and Reference Group to the Minister
for the Environment dated August 20 1997.

40 DokE are currently attempting to reconcile this particular issue with most attention being given to Kuku

Y aanji involvement in fire management in the Daintree National Park. The issue appearsto be far from
resolved, given the complexity of the range of underlying concerns from both management perspectives.

4 Aboriginal fire practices enjoy significant legal protection as common law nativettitle rights (Y arrow
1996a; TOR 9 report). See also Hughes (1995) and, in particular, Mabo v Queensland (No. 2) (1992) 175CLR 1
at 61 per Brennan J.
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socid well-being of Rainforest Aborigind people. Thus adequate culturd heritage protection is
not just an issue of legd responghility. It isaso an issue of socid judtice with implications for the
well-being of the economic and socid fabric of the whole of Audraian society.

The answer to reconciling differences in world view and management gpproaches lies in the
negotiation of agreed approaches to co-operative management. Thisisthe basic rationae behind
the proposdl for the Interim Negotiating Forum and Fina (Regiona Wet Tropics) Agreement. In
the case of culturd heritage protection the development of the Interim Negotiating Forum in
1998 will identify which cultura heritage issues need to be worked through and provide some
ground rules for interim protection and the ongoing resolution of specific problem aress.

Recommendations

The WTWHA be managed regardless of the particular underlying tenure and incidenta to the
particular World Heritage listing, consstent with Article 4 of the World Heritage Convention
and in keeping with the recognition of the region as a series of living Bama culturd

landscapes.

As a basis for an gpplication to have the WTWHA re-liged for its culturd as wdl as for its
naturd vauestha WTMA continue to actively pursue, through Commonwedth funding, afull
and proper cultura heritage assessment in 1998.

That the culturd heritage assessment occur on a collaborative bass, with Ranforest
Aborigind people maintaining control over the assessment process.

4.5.3 Opportunities provided by current legislation for Aboriginal people to
become directly involved in cultural heritage protection

The TOR 14 consultancy report identified that Rainforest Aborigind people have little
opportunity for involvement in the management of culturd heritage within the WTWHA under
contemporary Queendand legidation (Yarrow 1996b, p 42). Although certain obligations to
consult with Aborigind people exist under the NCA, and certain buria sites remain the property
of the traditiona owners, it would appear that the most extensve rights afforded to Aborigina
people with respect to directly managing their culturd heritage arise (abeit indirectly) from
provisons within the Native Title Act 1993 (Cwith) (NTA) (asit now stands) a2 Depending on
the nature of the determination, native title holders will be afforded specific rights to those
cultural resources aready protected under the Cultural Records (Landscapes Queendand &
Queendland Estate) Act 1987 (QId). With the freehold test under the NTA it is argued that

42 Thisisnot to totally suggest that the NCA and the Cultural Records Act provide inadequate legal
protection to Aboriginal cultural heritage. What is being said, however, isthat these statutes provide littlein
theway for Aboriginal people to bedirectly involved in the management of their own cultural property, on
their own termsand in their own way. It is also worth noting that a number of staff within DoE in particular
are utilising informal mechanisms to more actively involve Aboriginal peoplein cultural heritage protection.
However, as with other areas of involvement, these informal mechanisms are largely ad hoc, and very much
dependent on the personality and motivation of the individual officer.
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native title holders, for example, would be required to give their consent to the grant of a permit
to explore or survey adesignated landscape area (Y arrow, 1997).

It is worth noting comments made by the Centrd Queendand Cultural Heritage Planning Group
(CQCHPG) in reation to the Cultural Records Act. This working group comprisng
representatives of four Queendand Government Departments43 and an Aborigina Land Council
stated that:

“ It isawidely-held view that thisAct isflawed in variousways. For instance, the

extremely strict definition of what constitutesan ‘item of the Queendand
Estate’ servesto exclude a widerange of placesthat are of considerable
cultural heritage valueto Aboriginal peoplefrom protection under the
provisions of thisAct ...... In sum the Act might be considered as lacking
the breadth necessary to protect the full range of Aboriginal cultural heritage
valuesin amanner in keeping with contemporary views on cultural heritage
management”.

(CQCHPG 1996, pp 4-5)

Furthermore, Y arrow (1996b, pp 42-46) argues that it may be that the excluson of indigenous
culturd heritage from coverage under the Queensand Heritage Act 1992 (QId) is invdid
because it is contrary to the Racial Discrimination Act 1975 (Cwith). If this proves to be the
case, places of culturd heritage dgnificance under Aborigind tradition may potentidly be
nominated for entry on the Heritage Regigter; providing a sgnificant mechanism for protecting
indigenous culturd heritage in the WTWHA.

The Forestry Act 1959 (QId) also provideslittlein the way of direct management opportunities
for Aborigind people. Until the newly proposed legidation comes into effect culturd heritage
protection on State Forests and Timber Reserves fals under the umbrella of the Culturd
Records Act.

Although the Wet Tropics Plan does not directly operate to protect Aborigina culturd heritage
there are consderable obligations (dthough these are secondary to the protection of naturd

heritage vaues) for WTMA to protect Aborigind culturd heritage vadues within the WHA.
These obligations arise through the duty:

To have regard to Aborigind tradition, and to liaise and cooperate with Aboriginal people.
To peform its functions conastently with the National Strategy for Ecologicaly Sugstainable
Development.

Arguably, under Article 4 of the World Heritage Convention, to ensure the ‘identification,
protection, conservation, presentation and transmisson to future generations of culturd and
natural heritage .

Under the Native Title Act to recognise ad protect native title rights and interests (which
would particularly include rights and interests in materia cultura property).

43 viz. the Departments of Families, Y outh and Community Care; Natural Resources; Local Government and
Planning; Environment.
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Under s.60 of the Wet Tropics Plan, where the Authority has to take into account community
consderations (and, in particular, the interests of native title holders and other Aborigina
people, and any community culturd concerns).

Note that the Wet Tropics Act and the Wet Tropics Plan do not expresdy provide for the direct
involvement of Aborigind people in culturd heritage management. Such involvement may occur
indirectly by way of a CMA which has as its primary function (and independent of any
secondary cultura heritage benefits) the promotion of the Authority’s ‘primary god’. There are
aso other existing mechanisms that can be utilised to partialy meet Aborigind needs for more
direct cultura heritage management inpuit.

For example, it is recommended that the Authority facilitates the involvement of relevant
Aborigind people with a particular interest in land in the development of generic guiddines and
terms of reference for any environmenta impact assessment of an activity proposed for that land.
That where relevant, any terms of reference should particularly consder cultural and socid
impacts upon Aborigina people. Note that the Review Steering Committee emphasised that
these generic guiddines were useful as a sarting point only. They were seen as providing the
foundation for the development of more specific guidelines that were required to cater for the
particular loca community needs and interests of each particular EIA (or other form of
assessment). Basicdlly, generic guidelines need to be fine-tuned to cater for specific local needs
and conditions.

Smilarly, in kegping with its duty to have regard to the effects that a proposed decison on a
permit application may have on any Aborigind person particularly concerned with the land
(WTP, s60(8)(1)), which would dso include socid, economic and culturd effects (WTP
s.60(d)), the Authority should commission Aborigind people or their nominated representatives
to assg in the development of appropriate guidelines or checklists to assst permit decison
makers in taking these community condderations into account. Thisis discussed in more detail in
the following section related specifically to the issue and control of permits,

Recommendations

That revison of the Cultural Records (Landscapes Queensland & Queendand Estate) Act
1987 (Qld) be undertaken to at least include:

A formd mechaniam such as the establishment of an advisory body to facilitate more
equitable and accountable decision-making by the Miniger.

A more haligtic gpproach to culturd heritage impact assessment that focuses on the living
culturd vaues of places of dgnificance in the landscape in addition to merdly accommodating
materid manifestations of Aborigind culture.

That the vdidity of the excluson of indigenous cultura heritage from coverage under the
Queendand Heritage Act 1992 (QId) be further questioned with a view to establishing
whether the provisons of this Act may in fact be available to provide additiona protection to
Bama places of sgnificance.
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That the Authority facilitate the involvement of appropriate Aborigina people in the development
of generic guidelines and terms of reference for any reevant EIA (or other form of
assessment) required under the WTP.

Recommendations

That the generic guiddines when gpplied to a oecific gtuaion be fine-tuned, in consultation
with the relevant Aborigind people, to cater for specific loca needs and conditions.

In addition to developing EIA (and other assessment) generic guiddines and terms of
reference, that relevant Aborigina people also provide input into the actual assessment and
decision-making process.

4.5.4 Intellectual and Cultural Property Rights

The protection of intelectud and cultura property is high on the ligt of priorities for Rainforest
Aborigina people in relation to the better management of the WTWHA. Bama concerns and
agpirations in this regard have been clearly stated on a number of occasions. Arguably the most
comprehensive account can be found in the statements and declarations arising from the
Julayinbul Conference on ‘Aborigina Intellectud and Culturd Property’ held in November
1993. An overview of the issues raised at this conference are presented in Appendix 2a. Suffice
to say tha dthough conference delegates gave little atention to developing a working definition
of intellectual and culturd property rights it was clear from the poceedings that they knew
exactly what their specific concerns were. These ranged from issues of misappropriation and
exploitation of cultural heritage knowledge by tourist operators and pharmaceutica companies
through to the right to control the use of and access to the genetic make-up of rainforest biota,
and onto the denia of rights to hunt and gather and to maintain spiritud and ceremonia
practices. Obvioudy the issue of intellectual and cultura property rights (ICPR) is a complex one
that cannot be quickly and readily resolved in the context of WTWHA management.

A good dating point is the rasing of awareness of ICPR issues amongst non-Aborigind
management gaff operating within the region. It is obvious from interviews and workshops that
very few government fidd staff have anything but a basc understanding of Bama aspirations for
the protection of indigenous intellectud and cultura property. This is understandable given the
marked differences in cultural perspectives and the generd lack of attention afforded to ICPR
protection within management. By far and away the mgority of western cultura heritage
protection messures focus on tangible cultural materid.

The ICPR issue has a broader legidative, political, and culturd setting than just the immediate
Wet Tropics bioregion. Given the rdatively focused and comparaively narrow aress of
responsibility the best way for WTMA and other WTWHA managers to incorporate |CPR into
their day to day operations would be through the adoption of a Code of Ethics for researchers,
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tour operators and field staff. At the very least dl WTWHA management staff need to be more
aware of ICPR issues and concerns.

It is the respongibility of al management agencies to take ICPR into consideration particularly in
the context of commercia activity and scientific research permits, and in relation to the recording
and interpretation of culturd knowledge and vaues. Conversdly, there is a need for an
information kit for Aborigina people outlining ther rights and obligations, and the range of issues
to be aware of when working with scientists, researchers, academics, anthropologists,
archaeologists, and tour operators etc. An ICPR working group needs to be established to
progress these two strategy options.

The notion of a ‘Code of Ethics’ was explored by Janke (1997) as a way of setting standards
for what is deemed acceptable behaviour and appropriate codes for practitioners in any way
associated with the use or potential misuse of indigenous intellectuad property. The Janke report
provides a working definition of ICPR, outlines the mgor ICPR concerns of indigenous
Audrdians, and atempts to provide a range of possble reform options. This work is
summarised in Appendix 2b.

Note that a number of specific ICPR protection issues have aready been discussed in various
locations throughout this report (see, for example, section 4.4 “Protocols, Principles, and
Guiddines for Communication, Consultation and Negotiation”).

Recommendations

That within the context of the proposed Ecotourism and Walking Track Strategy and with the
cooperation of the CRC-TREM, that a collaborative working group be established to
develop an Intellectual and Cultural Property Rights Code of Ethics for tour operators,
researchers and WTWHA managers.

That WTMA, in collaboration with rdlevant Aborigind organisations and ATSIC, facilitate a
‘plan-Englisy’ information kit for Aborigina people outlining ther rights and obligations and
the range of issues to be aware of when working with ientists, researchers, academics,
anthropologists, archaeologists, and tour operators etc.

That al WTWHA management dtaff be more aware of Intelectua and Cultural Property
Rights issues and concerns, epeciadly in the context of the assessment of commercid activity
and scientific research permit applications, and in relation to the recording and interpretation
of cultura knowledge and vaues.

4.6 Permits and other Regulatory Mechanisms

Permits, particularly commercid activity and scientific permits, are seen to be at the centre of
consderable concern from Aborigina groups with respect to WTWHA management. In smple
terms Bama seek to:
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(& Maintain their cultura integrity through achieving greeter control over the potentia impacts of
tourism operators on Bamavalues, and;

(b) Gain an increase in control of scientific research methodology and the use of research data
(including cultura property).

Until there is tangible increase in the involvement of Ranforest Aborigind people in permit
decisonrmaking processes then the migtrust that currently exists with government agencies,
scientific researchers, and tourism operators will continue. There is no denying that Rainforest
Aborigina people want to see changes a the ‘big-picture level of management processes
through the negotiation of agreements. It is dso essentid that certain tangible mechanisms for
involvement be developed and implemented in the short term.  Aborigina people want to see
results right away. They are tired of travelling on what appears to be a consultation-rhetoric
roundabout. There is great need for mechanisms tha will provide Aborigind people with a foot
in the door with respect to permit management issues, and that will provide government agencies
with a workable opportunity to meet their consultation, cooperation and cultura heritage
obligations under exiging legidation. Any short term improvement in levels of Aborigind
participation will facilitate the negotiation of longer term projects such as the proposed Interim
Negotiating Forum and Find (Regionad Wet Tropics) Agreement by creeting a starting point for
more equitable and open negotiation.

4.6.1 Background

Bamafed disempowered from the range of WTWHA permit processes for avariety of different
reasons, not the least of which is the fact that they do not clearly understand what is going on.
However this lack of understanding is not peculiar to Aborigina groups, many other community
and industry groups share this sgnificant degree of uncertainty and corfusion. Furthermore, there
are officersfrom different government agencies that do not have a thorough understanding of the
range of permits and their requirements across their respective legidative reponghilities. It has
aso been suggested that some of the permit databases, particularly in DoE (Far Northern), are
inadequate for the task in hand. This only servesto add to the confusion.

In the mgority of cases Bama have a very poor understanding of the various permitting regimes
across WTWHA tenures. Not only is there a great ded of uncertainty as to who is respongble
for what in terms of the issue and control of permits, but also what permits are required for what
activity, and how the adminigtration processes actualy work. In addition there is only a limited
awareness of the processes involved in gpplying for permits. Consequently they are not in a
position to be utilisng processes currently available to them.,

At the local agency level of operation WHA managers are keen to clear up this confuson and to
accommodate, as far as is practicable under current legidation and government policy,
indigenous aspiraions. Whether this is possble given the variety of underlying legidation that
defines permit regimes on different tenures, and the apparent lack of coordination with respect to
the adminigration of permits (including the establishment and use of data bases) remains to be
seen.
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Bama see modifications to current permitting regimes as a mgor component of any attempts to
improve the level of Aborigind involvement in the WTWHA.. The key underlying concerns are
the protection of culturd heritage and intellectual property rights (see Bama Wabu 1996).
Current permit processes, particularly those that serve to redtrict Bama from utilisng and
accessing their traditiona estates and resources, are seen as an invason of the rights of
Aborigind people to freedom of religious expresson and the right to cultura surviva. Without
freedom of access and use of naturd resources, Bama maintain that their ability to meet culturd
and spiritud obligations is undermined. They are particularly concerned about the notion of
having to get a permit to carry out their cultura obligations on traditiond land™.

There is not a clear understanding amongst many people of the inability of current mechanisms
such as cooperative management agreements, memoranda of understanding, and advisory
committees to provide Aborigind people with aright to veto a permit decision without an explicit
gatutory provision to do so. In the absence of clear datutory authority, it is not possible to
make an enforceable agreement as to how a Statutory decison maker exercises his or her
power. The exception would be permits issued under the NCA where the consent of relevant
native title holders would be required prior to the vdid granting of a permit; or through the
delegation by the WTMA Board of permit decision-making powers to an Aborigina Advisory
committee for permitsissued under the Wet Tropics Plan.

4.6.2 An overview of Rainforest Aboriginal permit management aspirations

Four main areas where Bamawish to maximise their input:

(8 Application decisormaking phase.

(b) Monitoring of impacts and adherence to conditions.
(c) Renewa decison-making phase.

(d) Revenue dlocation.

In addition, Bama wish to see a more coordinated and transparent approach to permit decison
making across al tenures within the WTWHA. They would dso like to see a clearer account of
the different areas of government responshility, particularly with the added dimension of the
gazettal of the Wet Tropics Plan. There is also significant western legal argument to
support Rainforest Aboriginal peoples assertion that astraditional ownersthey should
have the right to regulate, through the various permit systems, the use of their
traditional lands by tourist operators, scientific researchers, and the general public by
virtue of their native title rights now recognised under common law by the Mabo [No.2]
and Wik decisions. Bama are also keen to see the establishment of potentia ‘ specid measures

a4 Theresolution of this concern is not simple. Government field staff, although not usually opposed in
principle to allowing access to custodians to areas normally restricted, are concerned about the precedent
being set for other groups. They fear that allowing traditional ownersto camp in or access a particular region
may open up afloodgate of pressure from other groups such as tourist operators or special interest groups.
The answer may liein affording traditional owners wishing to undertake cultural maintenance activities, a
level of status, recognised in legislation, over and above that of other groups. This could be seen asa
special measure consistent with s.8 of the Racial Discrimination Act 1975 (Cwilth).
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(again conagtent with s.8 of the Racial Discrimination Act 1975) such asa‘waiver of permits
enabling indigenous people to exercise ther native title rights in an unfettered manner.

4.6.2.1 Application decision-making

Bama assart the right to be consulted regarding the acceptability of a particular permit
aoplication (particularly in the context of commercia activity and scientific permits).

Consultation could take the form of the provison of advice, or consent, depending on the
perceived datus of the relevant traditiond owners in the context of native title. Thus the
consent of any native title holder should be required prior to the issue of a permit.

Bama assert the right to be able to appeal againgt any permit issued to athird party.

According to Bama consultation with relevant traditional owners should aso include the
establishment of any specific conditions to be placed on the permit.

Bama are paticularly interested in the following issues when it comes to permit decision
meking:

That the carrying capecity of a location be determined in terms of culturd
sugtainability in addition to the more norma parameters of socid and biophysicd
factors.

That adequate cultural heritage considerations have taken place.

That gppropriate intellectual and culturd property right protection (including the
interpretation and presentation of cultura property) be established as a condition of
the permit.

That the protection of Aborigind vaues in a region take precedence over
commercid interests.

That relevant Aborigina groups be resourced appropriately to ensure participation
in any referral mechaniam.

That culturdly appropriate time-frames be negotiated to teke into account
Aborigind decison-making processes.

Recommendations

That the Bama WabwDoE MoU on the involvement of Aborigina people in permit decison
making processes under the NCA continue to be developed and that the idea of a proposed
trid, involving Bamanga Bubu Ngadimunku as a referra agency at Mossman Gorge be
revidted. This trid could then be used to fine-tune or develop areferrd mechanism smilar to
the one outlined later in this section.

Government agencies pursue additiona funding sources such as an increase in gpplication
feesthat could be utilised to resource Aborigind referral groups.
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That gmilar permit decisonrmaking MoUs be developed between Rainforest Aborigina
people (through Bama Wabu or other representative groups) and DNR, WTMA, and
relevant loca government bodies. Again tria project areas should be identified and referra
processes experimented with.

Recommendation

That grester congderation be given to potentia impacts on Aborigind culturd vaues when
congdering the merits of a permit gpplication. Although the notion of determining an aredl's
carrying capacity is an inexact science a lot can be achieved through encouraging permit
decison-makers and those congdering and monitoring impacts to shift their emphasis on
socid and biophysica factors to dso include a greater consideration of Aborigina culturd
vaues. Commonly used planning frameworks such as the ‘Limits of Acceptable Change
system could be expanded to include consderation of what level of negative impacts on a
region’s Aborigind culturd vaues (both materid and intangible property) are seen to be
acceptable by the traditional custodians of those values. Another approach is to utilise GIS
technology and to develop a priority vulnerable culturd heritage overlay (smilar to the one
used for naturd vaues in the Wet Tropics Plan) as a means of informing decison-makers as
to the sengtivity of aregion from an Aborigind perspective.

4.6.2.2 Monitoring

That adequate provisions and resources are available for the ongoing monitoring of permitted
activitiesin relation to areas identified as particularly sengtive,

Opportunities be developed for Aborigind participation in the monitoring process. It does not
seem extreme, given the object of the Nature Conservation Act, for the nvolvement of
Aborigina people for a permit related to a culturally sendtive area within a protected areg, to
require (by way of a condition) the employment of an Aborigina person in a monitoring or
tour guiding capacity. The Forestry Act would appear to provide no such window of
opportunity. Nevertheless, tour operator commercia activity permits to the Bare Hill art ste
issued by DNR (Forestry) have as a condition the requirement to have a Djabugay person
accompany the tour group during the vigtation The costs of the Djabugay guide are
apparently met by the operator.

The recent Eco-chdlenge specid event demondrated the effective use of Aborigind
community rangers in amonitoring and advisory capacity. Thisleve of involvement should be
Seen as setting a precedent for other such events.

Recommendations
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For large scde specid events but dso for tours into particularly culturaly senstive regions
Aborigina people be contracted to monitor adherence to conditions and potential impacts.
The cost of monitoring needs to be covered by the permit gpplicant and/or the permit-ising
entity.

That DoE and DNR employ a greater number of Rainforest Aborigind people as fidd saff
either on a permanent or ongoing part-time contractua basis as a means of monitoring the
impacts of commercid activity operators particularly in high vigtation areas in addition to
covering the more regular round of day-to-day management respongibilities.

4.6.2.3 Permit renewals

Permit renewds are not an automatic process but subject to adequate and appropriate
review.

That as part of the renewa process new conditions are able to be imposed upon a permit in
response to changing circumstances.

Recommendation

That any permit referrd mechanism trided should include, where rdlevant, Aborigind input
into renewd applications that o includes the possibility of providing advice on arevison of
the origind permit condiitions.

4.6.2.4 Revenue

The Bama Wabu submission on the dWTP makes specific reference to the need for funds
generated from permits to be directed back to that area to resource Aborigina land management
and use of that area.

The issue of funding Aborigina aspirations for involvement in permit decision-making processes
is problematic and remains unresolved. Permit issuing entities particularly WTMA and DoE have
a grong legidative obligation to consult and liaise with Aborigind interests. This would suggest
that it is the agency that has the obligation to find necessary resources.

It is acknowledged that the funding available for day-to-day management of the various parcels
of land within the WTWHA s dready dretched to a maximum, and that any demands upon
resources to meet Aborigind permit aspirations will require additional funds. However,
Aboriginal aspirations for involvement in permit processes are in many cases not extra
demands above what is currently required by legidation. They therefore cannot be
validly overlooked as optional extras. What is required is a reprioritisng of current budget
dlocations and/or additional State and Commonwed th funding dedicated to these issues.

Recommendations
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That the State and Commonwedth review its funding of the WTWHA with a view to
identifying additiond funds to ensure adequate and appropriate protection of Aborigina
cultura heritage vaues through the involvement of traditional custodians in permit decison
making processes.

Aborigind monitoring and referral groups should be funded directly so asto facilitete the type
and levd of input thet Bama see as appropriate.

4.6.3 Specific Issues

It is accepted that the resolution of many of these issues will come from negotiation of the
proposed Find (Regiond Wet Tropics) Agreement. However there are a number of pressng
issues that need to be resolved in the short term, ideally as part of the proposed Interim
Negotiated Forum.

Pressing | ssues

Increased education and awareness amongst both state agencies and Aborigind interests is
critical to any cooperative approach to permit management. Bama need to become aware of
wha mechanisms are in place and how they are administered. Further means of providing
explanation of the various agency permitting requirements are warranted. State agency staff,
paticularly fidd gaff providing comments and advice on permit gpplications, need to become
more aware of both Aborigind aspirations and their existing obligations under native title and
cultura heritage legidation.

Recommendations

Various agencies develop aconcise ‘ plain-English’ guide to their respective permit systems
(perhapsin the form of a‘fact sheet’) including an overview of what permitsthey are
responsible for, how they are administered and relevant contact officers. WTMA should
coordinate and compile the fact sheets into a newdetter for distribution. The project would
need to be supported with persond contact by WTMA CLO’s and other agency liaison
geff.

This project provide asmple schematic overview of how the permit regime works. It should
be developed as a generd community-wide initiative and resourced accordingly ie. not
funded exclusvely from dedicated ‘ Aborigind issues funds.

In-service training be provided to rdevant Dok, WTMA, and DNR s&ff elther by way of
workshops, seminars, or agenda items a staff meetings highlighting Aboriginal concerns as
well asthe legidative obligations for consultation and Aborigind involvement in permit
decisionmaking processes.
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WTMA should assume its coordinating and facilitating role to encourage a more coordinated
and consistent gpproach amongs ate agencies to the issue and control of permits, including the
issue of those permits outsde of the statutory Plan.

Recommendation

As a mid to long term goa, a common approach to the adminigtration and control of
commercid activity and scientific permits be developed across dl tenures. This will be of
vaue to awhole range of stakeholders aswell as Rainforest Aborigind people.

Recommendation

That State agencies, in consultation with pesk Aborigind representative groups, examine the
prospect and relevant mechanisms for a single organisation to be responsible for the issue and
control of WTWHA commercid activity, scientific, and cultura heritage permits. This may
require some legidative changes.

M eeting obligations

In accordance with the Authority’s obligations under section 10(5) of the WTWHPM Act, and
under section 60 of the WTP (community congiderations) the Authority should:

Develop a st of guidelines, protocols or a checklist to define what is required of a
permit issuing entity in terms of these obligations for the issue and monitoring of permits
under the WT Plan.

Incorporate these guiddines, protocols etc. into any forma MoU or other procedural
arrangement with permit issuing entities

Where written consent is required from the Authority for the issue of a permit by a
permit entity under the Plan, ensure that the WTMA officer responsible for providing this
consent has fully taken into account whether the obligations to liaise and cooperate have
been met by the relevant agency.

Where WTMA officers are responsible for the issue and monitoring of permits under the
WTP ensure that an gppropriate set of guiddlines and protocols are developed to guide
the adminigtration of the permit process.

Recommendations

That gppropriate guiddines, protocols, checklists are developed and implemented by the
Authority in conjunction with pesk Aborigind representative groups to ensure that its
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obligations to Aborigind interests are met with respect to permits issued under the WTP,
regardless of who is the permit issuing entity.

That the Authority resource permit issuing entities to be able to effectively and appropriately
mest the additional Aborigina consultation and liaison obligations that accompany the issue of
permits under the Wet Tropics Plan.

That the Authority increase the contracted hours of the three Community Liaison Officersto a|
full time loading in order to accommodate the extra liaison demands associated with the issue
of permits under the Wet Tropics Plan.

That extra funding for increesing the Community Liaison Officer hours should be in addition
to the 5% minimum budgetary dlocation to ‘ Aborigind issues, that is current WTMA policy.

Recommendations

The Authority implement a monitoring system to ensure that its obligations under s.10(5) of
the Act and s60 of the Plan are being met by other permit entities issuing permits under the
FRan.

The Authority actively seek to ensure that these obligations are met by dl Wet Tropics permit
isuing entities

The obligation under section 10 (5) is subject to the duty to protect the natura heritage vaues of
the region. Adeguate congderation of Aborigina traditions will amog inevitably require the
protection of Stes of sgnificance and cultura vaues.

Consultation with Aborigind people would be necessary to determine the nature of Aborigina
tradition (Yarrow, 1997). Despite the emphasis on natura values, any permit consider ations
under the WT Plan mugt also takeinto account cultural heritage protection.

The question must be considered as to whether providing for DoE and DNR to continue issuing
permits for commercia activities outsde of the Plan, iISWTMA meeting its obligations under the
WTWHPM Act. One solution might be to encourage the development of appropriate MoUs
ether directly between state agencies and Bama (Smilar to the current DoE/Bama Wabu modd)
or for WTMA to develop an MoU or a set of protocols with DoE and DNR ensuring that
WTMA's section 10(5) obligations are being met. There is dready an obligation for effective
culturd heritage protection on protected areas under the NCA with its emphasis on culturd

vaues preservation. However, such an obligation is not as pressng with permitsissued under the
Forestry Act.

Note that Aborigina representative bodies were generally sceptica of the ability of MoUs to be
sufficiently binding thereby ensuring that the s.10(5) obligations of the WTWHPM Act and the
s.60 obligations of the Wet Tropics Plan would dways be met by the other permit issuing
entities. Bascdly they questioned the ability of the Authority to enforce these provisons.
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Potentia  problem areas could perhaps be overcome by further refining and clarifying
gppropriate consultation protocols and making them directly binding on al agencies through
appropriate legidative change.

There is a need for a negotiated, whole-of-government approach in making sure that
the consultation and permit decison-making issue is right in order to avoid the
inevitable high cost of litigation as Aboriginal groups move to assert ther rights
through the legal system.

Recommendation

Paticularly in the context of commercid activity and scientific permits issued for the Wet
Tropics under the Forestry Act that WTMA develop an MoU with DNR, as an interim
measure, to ensure thaa WTMA'’s obligations for culturd heritage consderaions (as
discussed above) be met by al agencies operating with the region.

Recommendation

Asalong term god, these obligations become an inherent part of dl legidation rdating to the
management of the WTWHA.

In accordance with a decison from Board Meeting no. 24 (May, 1997) the Authority is to
jointly develop a Memorandum of Understanding with Bama Wabu outlining the procedures for
theissuing of permits under the WT Fan. A amilar draft MoU between Bama Wabu and DoE is
currently being examined by Crown Law for permits issued under the NCA. DNR (Forestry)
have indicated a willingness to examine such a process for permits issued over State Forests and
Timber Reserves.

Recommendations

The proposed MoU between the Authority and Bama Wabu aso include some broader
based principles and agreements clarifying the roles and responghilities of other permit issuing
entities under the WTP.

There will need to be a disclamer in the MoU to the effect that nothing within the MoU will
impact on the native title rights and interests of any Aborigind group. The MoU will need to
be reviewed on a declaration of native title by the courts or the Native Title Tribuna in
keeping with any additional procedura rights afforded to native title holders.

It is arguable that, independent of the obligations arisng from the liging of the WTWHA for its
natural values, there is a broader obligation under Article 4 (in particular) of the World Heritage
Convention in relaion to cultura heritage protection. Independent of responsbilities relating to
properties on the World Heritage Ligt, State parties to the Convention recognise a duty to
ensure the ‘identification, protection, conservation, presentation and trangmisson to future
generaions of cultural and naturd heritege' .
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DoE has a smilar obligation to ensure culturd heritage consderations are made in permit
decisionrmaking through its obligations under sections 6(f) and 17(1)(a) of the NCA. Anecdota
evidence and questionnaire responses would suggest that despite these obligations some Didtrict
Rangers, for a variety of reasons, are only giving cursory atention to cultural impacts when
asked to assess a commercid activity permit gpplication. The implication is that a more forma
and thorough approach to assessment is required. State officers are bound to uphold the State
government’s position and legidative obligations regardiess of their persond views of the merits
of the tuation. The lega position in terms of a Judicia Review should be kept in mind.

Recommendation

A more coordinated and forma gpproach to the assessment of potentid culturd heritage impacts
of permit gpplications be undertaken by appropriately trained field staff across dl WTWHA
tenures and management regimes.
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Recommendations

Adequate resources be dlocated for field staff undertaking assessment of potentia cultural
heritage impacts of permit gpplications and necessary consultations. This should include the
dlocation of one Aborigind liaison ranger per management unit (ie. in the case of protected
aees, a the Didrict level of operaion). This podtion could aso fulfil other Aborigind
community consultation requirements as well as undertake other day-to-day management
tasks.

Where possble funding should be made direct to Aborigind land management agencies on a
contractua basisto assst in consultation and impact assessments.

The issue of determining the right Aborigind people to consult with isamgor concern for WHA
managers. One of the incentives for developing appropriate referral mechanisms with peak
Aborigind groups (gpart from helping to gopropriatdy meet existing legidative obligations) isthat
such a mechaniam takes responghility away from agencies for this process of identification.
However adequate resourcing needs to be available to referra bodies to carry out appropriate
consultation on behaf of agencies.

Recommendations

Any condderation or trias associated with permit referral mechanisms give due consideration
to the issue of adequate and appropriate resourcing of Aboriginal referra bodiesand WTMA
Community Liaison Officers.

That such resourcing does not come at the expense of other existing Wet Tropics projects.
Additional funding & required on top of what is currently dlocated to the management of
WTWHA listed properties.

I nter pretation of cultural material

Rainforest Aborigind people are particularly concerned with the type of interpretive materid and
information being presented by commercia tour operators. In particular, they are concerned
about the inappropriate use of cultural materia and the presentation of misinformation and biased
commentary. Bama would like to see greater control over the information provided to tour
groups through a forma set of enforceable conditions on commercid activity permits that outline
what is deemed as gppropriate. The difficulty here is monitoring and enforcing adherence to
these conditions. However, with the education of and support from pesak tourism bodies, a lot
can be achieved through the process of industry self-regulation.

159




Recommendation

That Rainforest Aborigind people, government tourism departments, and the relevant
government land management agencies develop a range of mechanisms induding a st of
generic permit conditions (in consultation with pesk locd tourism bodies) that define the
nature of Aborigind culturd information or socid commentary gppropriate for use in a
particular area.

The legal implications of native tile and cultural heritage protection on permit decison
making

The assartion of third paty agoped rights by Bama agangt a permit decison is not
accommodated by current permit systems within the WTWHA.. Upon aforma determination of
native title the gtuaion changes with native title holders afforded the same common law
entitiements as if they held ordinary title to the land. This, in many cases (and depending on the
nature of the determination), would result in native title holders being required to give thar
consent to a permit gpplication over ther native title land. However, prior to a forma
determination of native title, the rights of Rainforest Aborigind people are subject to legd and
policy debate; with most of this focusng on the native title rights of Aborigind people under
common law.

Even in the most conservative of gpproaches, the bottom line is that the capacity for the
traditional owners of a region to seek judicia review of decisons reating to that place has long
been esablished®. The implication for WTWHA managers is that insufficient atention to
Aborigind interests including issues relating to cultura heritage protection in permit decison
making processes (particularly with respect to permits issued under the NCA or the WTP) may
leave them lidble to review under the Judicial Review Act 1991 (QId). Interviews and
workshops to date would indicate that some government agency taff involved in permit
goplication assessment do not fully gppreciate their legd obligations or are inadequatdy
resourced to meet these obligations.

Recommendations

WTWHA managers when congdering permit applications under the NCA and WTP should
take into account those legidative provisons reating oecificadly to culturd heritage protection
and other Aborigind interests.

That WTWHA managers when considering permit applications under the NCA and WTP
are sufficiently resourced (with respect to technica expertise, saffing and financid support) to
adequatdly take into account cultura heritage protection and other Aborigind interests.

4 see Onus v Alcoa of Australia Ltd (1982) 149 CLR 27 (after Yarrow, pers. comm., October 1997)

160




‘Awareness-Raisng’ workshops be conducted (that include Aborigind facilitators) for al
WTWHA managers involved in permit assessment and processing.

Theissue of nativetitle rights afforded to Aborigina people under common law (as opposed to a
forma determination of native title) is a complex one that cannot be readily resolved by ignoring
the implications of the Mabo and Wik decisions.

Brennan (1997, p11) argues that:

“ In light of Mabo and Wik, common law native title holders do not have to

register a native title claim, even less do they have to receive a favourable

determination, before exercising their common law rights. Thoserightsare already
in existence and exercisable’.

This argument is & odds with the current podtion of the Queendand Government: to only
recognise native title rights after a forma determination by the Court or by the Naive Title
Tribund.

Although prior to a determination the extent of native title is uncertain it is arguably poor risk
management for WTWHA managers to act asif native title rights do not exist and discount any
concerns expressed by native title clamants with regard to a management action, including a
decison on a permit application. Where a person has lodged a ndtive title clam, it is difficult to
assess their progpects of success. They may or may not have native title. However, the fact that
aclam has been lodged means that they may seek interim relief from a court to stop an activity
(and this may include a commercid tourism operation) thet, if native title did exist, would in fact
be unlawful (D. Yarrow pers.comm., October, 1997).

Recommendations

That WTWHA managers, bearing in mind the current lack of statutory provisonsto fetter the
Miniger's discretion in any permit decisortmaking process, negotiate increased levels of
Aborigind involvement in the management of permits in kegping with the potentia for
increased rights potentialy available under common law or the more forma recognition of
native title under the NTA.

That the Bama WabwDoE draft MoU be used as a benchmark for the development of any
future agreements outlining the incressed involvement of Rainforest Aborigind people in
WTWHA permit decision-making processes.

The fact thet dl legidation is binding on the Crown means that agents and employees of the
Crown must comply with relevant permit processes. While it is true that the State is not liable to
be prosecuted for an offence under the NCA, it is otherwise bound by the provisons of that Act
(s3) (D. Yarrow, pers.comm., October, 1997). A consequence of this would be, for example,
that staff or contractors of DoE who construct walking tracks in a national park would require a
permit to interfere with cultural or natural resources because an offence under s.62 of the NCA
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may occur if they do not This has obvious implications for ensuring adequate culturd heritage
assessment prior to development processes.

To not have an gppropriate permit and the support of an Aborigina referra body may leave
DoE open to a negative finding by way of the Judicial Review process. This issue needs to be
resolved as a matter of urgency in light of ongoing pressure for extra walking track development
a Mossman Gorge and the proposa by WTMA to develop a walking track and ecotourism
drategy for the whole region.

Recommendations

An Aborigind referrd group or series of groups be utilised to comment on the
appropriateness of any proposed waking track development as part of the proposed
ecotourism and walking track strategy.

State agencies ensure that dl walking track proposads have met the gppropriate permit
requirements and have, in writing, clearance from traditiona owners and or ndive title
clamants and/or holders. There is likdly to be a coordination role for WTMA.

In reference to section 60 of the WTP the question is raised as to how and to what extent the
Authority or other permit entities issuing permits under the Plan ‘ have regard to the effects

a)...on any ndivetitle holder and other Aborigind person particularly concerned with the land’;

b)...on any other rlevant socid, economic and culturd effects .

Recommendations

These are possibilities as to how the obligations under s.60 of the WTP could be met:

The establishment of an Aborigind advisory committee under the WTWHPMA to act as a
referral body (with or without decision-making powers) to advise or/give consent to relevant
permit gpplications. Alternatively Bama Wabu (or equivalent) could act as areferra body as
per the DoE MoU.

The development of protocols in conjunction with Bama Wabu, providing criteria or
guiddlines to be taken into consideration during the permit assessment process.

Where concern exiss regarding a paticular permit application there needs to be a
mechanism whereby the gpplication is refered onto grassoots Bama for the find
authoritative say. Negotiated protocols and guidelines would determine when an application
should be passed down the line to local Bama directly affected by the proposed permit.

Social | mpact Assesment/Environmental | mpact Assesment
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Protocols for socid impact/environmental impact assessment for development proposas
regulated by the WTP need to incorporate those obligations on the Authority under section 10
(5) regardiess of who was assessing the development gpplication. Obvioudy these protocols
once again need to be definitive and accountable. The Queendand Department of Family Y outh
and Community Care has developed a st of guiding principles for socid, culturd and
environmental impact assessment (The Indigenous Land Interest Modd) which pays particular
atention to indigenous land and sea interests (including the protection of native title rights and
cultura gSites).

Recommendation 314 of the Roya Commission into Aborigind Deaths in Custody specificaly
focused on gppropriate and effective notification, consultation and participation of Aborigina
people in any tourism (and mining) development proposd.

Recommendations

That any EIA of adevelopment proposd include the interests of Rainforest Aborigina people
in keegping with the underlying principles of the draft Indigenous Land Interest Modd.

Any rdevant EIA dso include the requirement that Rainforest Aborigina people are involved
in setting the terms of reference for the assessment process.

That this process include the Queendand Department of Family Y outh and Community Care
in keeping with their role as lead agency in socid impact assessment, in addition to the
relevant Aborigina representative body(s).

WTMA adopt the consultation, negotiation, and notification principles outlined in
Recommendation 314 of the Royd Commisson into Aborigind Degths in Custody as a
guiding principle within its proposed ecotourism srategy for the WTWHA.

Timetables for Per mit decision-making

A mgor concern expressed by both potentid permit applicants and government permit issuing
agencies is the additiond length of time that may be required and costs incurred to obtain input
from Aborigina people through a referra/advisory body. Yarrow (1997) provided an overview
of permit processes in the WTWHA. In this paper the author suggested that most legidation
(and this includes the NCA, FA, WTWHPMA, the Cultura Records Act) does not generaly
impose time limits upon the consderation of permits. However, where gpped rights exi,
appeals must be made within prescribed time frames.

Yarrow suggests that any existing time frames for making primary decisons are administretive in
nature and not legidative. The exception would be permit gpplications under the Wet Tropics
Pan which have a 60 day turn around time, athough there is the possibility for extenson. The
fact that many of the identified time congtraints are in fact policy pogtions rather than legidative
requirements allows for some degree of flexibility. Thisis not to ignore the fact that permit issuing
entities will till be under agreat ded of pressure from gpplicants for aquick decison. However,
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if government agencies or applicants are looking for a 1-3 week turn around for a decison then
they must be prepared to adequately resource referra bodies to attempt to meet these
deadlines. It can be argued that there is a greater legd responsibility on government agencies to
ensure full and proper @nsultation with rdevant Aborigind people than there is on meeting
arbitrarily imposed deadlines.

The fact that funding within exigting budget alocations is redricted or that politica pressure is
goplied from industry lobby groups does not negeate existing obligations for culturd heritage
protection and the involvement of Aborigind people (particularly native title holders, but also
other Aborigind people with an interest in the land). Although there are some limitations to direct
comparison, Aborigind permit referra mechanisms have successfully stood the test of time in
other high vistation World Heritage Areas such as Uluru - Kata Tjuta and Kakadu Nationa
Parks.

Recommendations

That adequate resources be provided to Aborigind referra bodies if quick turnaround times
are required for permit applications

That government agencies recognise and respond to the fact that regardiess of funding and
time condraints they have a strong legd obligation to more effectively involve Aborigina
people in permit decison-making processes.

4.6.4 Aboriginal Permit Referral Bodies

Previous discussion identified the need for the triding of the use of an Aborigind referral body as
a means of increasing the leve and effectiveness of Aborigind involvement in permit decison
making processes. These trids could then be used to fine-tune the ongoing development
(including the identification and location of required resources) of the use of a referrd body
(bodies) as a matter of policy across al WTWHA tenures. Any negotiation of possble
mechanisms would likdly fal within the context of the proposed Interim Negotiating Forum and
Find (Regiond Wet Tropics) Agreement.

Most groundwork on the use of referral bodies in permit application assessment comes from
discussions between Girringun Elders and Reference Group, the Centra Queendand Land
Council and various Shire Councils within the southern Wet Tropics Region. The work of these
organisations is fully acknowledged as the source of mogt of the ensuing discussion. Another
source of ideas was the permit working group organised by Bama Wabu and DoE. An overview
of these discussions are provided as a basis for ongoing negotiation of relevant permit referra
mechanisms

4.6.4.1 General principlesof atrial project
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The am of this section is to provide a draft mode for a mechanism to increase Aborigina
involvement in the permit decison-making process in a negotiated tria area with a particular
Aborigina group acting as areferra body.

This draft modd is presented as an interim measure that may require ongoing modification as
other factors, such as changes in legidation or a possible native title determination, come into

play.
Draft M odel

Step 1

A Referrd Group (RG) to look over a range of CAP agpplications to gain an indght into what
CAPs aein operation over thetrid region.

Step 2

From this survey the RG to identify and recommend a system whereby certain gpplication types
can be automaticaly handled by gtaff of the rdevant government agency while others, outside of
this class, trigger the need to refer to the RG for advice. It is understood that at this point in time
the RG can only offer advice to the government agency. However, this may need to be reviewed
in light of a successful native title determination.

Agpects of this advice may be to identify certain conditions that the RG would like to see
imposed on the tour operator.

Step 3.

On aregular basis (timeframe to be discussed) RG will look over those permits handled directly
by the government agency as part of the non-referral class of applications in order to determine
whether those gpplications directly approved are meeting the pre-determined criteria.

Step 4.

The RG to provide government agency with a smple interpretive pamphlet for digtribution with
al CAP gpprovas. The am of the pamphlet isto raise awareness of the Aborigind values of the
region to the broader community. It is seen as an important management tool to complement the
proposed permit process outlined above.

Note: Thisis adraft moded only. It is desgned to simulate further comment and discusson in
the context of agreement negotiations. It is not intended as the find podtion of any Rainforest
Aborigind group.

4.6.4.2 Major elementsof a proposed referral system:
(adapted from a discussion paper by Girringun Elders and Reference Group)

1. Policy Statement
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(a) Recognition Statement
Recognition of the significance of Aborigina culturd heritage values of the WTWHA.
Recognition of Aborigind ownership and management control rights of these
resources.
Recognition of the agency’s responsbility to promote, protect and manage cultura
resources.
Recognition that in order to meet traditiona custodid respongbilities for their culturd
heritage Aborigina people require the Authority to monitor and influence permit
decisionmaking processes.

(b) Commitment to negotiate with due commitment and toimplement ~ policy
Refer to Bama Wabu/DoE MoU for an appropriate example.
Statement of legd obligations to incorporate cultura heritage matters.

(c) Operational policy
Sets out the basic guiddines for decison-making (an important part of this would be
the ‘referrd trigger’ or the classification system outlining those applications that need
to be passed on to the relevant Aborigina referra group).

2. Register of sitesand localities of highest values/priorities

This eement of the referrd system is particularly problematic because of the fact that
it is often culturdly inappropriate to dearly identify Stes on amap. It isaso such a
huge task given the number and complexity of Stes in some regions and the limited
availability of resources.
Neverthdess, Girringun identified the need to produce documentation of the
areas/dtes that were felt to be most in need of protection
Characterigtics of this database:
- includes (where culturdly appropriate) accurate mapping of location,
description;
an evduation of the management status of each ste (ie. which Stes are to be
protected, kept secret, and/or require negotiation with traditional owners over
use).

3. Register of Relevant Cultural Advisersand Representative Organisations
A primary concern of any arangement for Aborigind involvement in permit
processesis to ensure that the relevant people are involved
To this effect each area should have a list of people/organisations to be contacted
where apermit islikely to affect that area

4. Joint Monitoring Committee

There is a need to have an overseeing body which reviews the system on an ongoing
basis. This should include Aborigind and agency representatives.
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Thereisalikely need for operationd policy to define the role of this group
5. Designated permitsand approvals

This relates to earlier discussion about the need for a system whereby not al permits
are referred onto an Aborigina group; only those that fal into a class system relating
to issues of concern to Aboriginal people are passed onto the referral body.

This classfication system (ie. the decision asto the type of applications to be referred
on) isto be defined by the Aborigind referrd group.

6. Ongoing survey and documentation

In order to obtain adequate knowledge of the culturd vaues of each region ongoing
research will be essentid. This process will inevitably take some time to complete.

7. Public under standing and support for indigenous cultural heritage

The success of this referrd system will partidly depend on public and agency support
for indigenous involvement.

A genera educeation program which addresses misunderstandings and fears within the
wider community is needed.

An agppropriately written and designed interpretive sheet outlining the interests and
concerns of Rainforest Aborigina people, particularly with respect to culturd heritage
protection, could be issued with each permit to the tour operator for ongoing
distribution to each person on the tour package.

8. Ongoing Aboriginal training and the development of expertise

Essentid to the success of this system is dso the requirement to have adequatdly
trained Aborigind people to run the referral and review process.

9. Guaranteed funding and support for Aboriginal involvement

The involvement of Aborigind people in a permit assessment system will  require a
long term guaranteed input of resources to cover costs and mest requirements.

A key and often contested aspect of this is the notion of the gpplicant and/or the
relevant government agency meeting the funding requirements.

10. Ongoing monitoring and review of the class system

This is to ensure that the criteria for whether a permit application should be referred
on is met through a regular review of those permits that are being directly approved
by the agency.

Changing circumstances or an increase in knowledge of the cultural resources of an
areamay aso necesstate a change in the classfication system.
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Note: This paticular referrd system only provides Rainforest Aborigind people with an
advisory role. This is despite the assertion by Aborigina people that under the common law
recognition of native title (ie. the Mabo and Wik decisions) they are entitled to be treated as
landholders, and therefore should be afforded greater procedurd rights in decison-making. It
can be argued that the States present pogition of waiting for aformal determination of native title
through the courts or tribuna before affording native title holders greater decison-making
powers and/or rights in relaion to permit applications may lead State agencies open to court
action with respect to any permit decisons contrary to the interests of common law native title
holders (D. Yarrow pers. Comm., October, 1997).

To ignore the assertion of common law nétive title and associated rights with respect to permit
gpplication decison-making (and indeed other management issues within the WTWHA) is
arguably poor risk management. The same principles would gpply to permits issued by loca
government bodies.

4.6.4.3 Additional requirements for effective involvement of Aboriginal people in a
permit referral system

This section considers the reeds of an Aborigind organisation in order to meet the requirements
of areferrd system.

1. Internd ligt of key contacts and cultura advisers

It is necessary to have a very clear and comprehensive register of culturd advisers
related to specific regions or Sites.
Thismay be the same as the register identified in point 3 (above).

1. Assessment Manua

A step by step manua of how to ded with an gpplication when it comes into the
referral group.

There may be a need for dightly different assessments and procedure for each of the
different agencies.

Relevant sections:
- consultation procedures
netive title interests
cultura heritage interests
legidative gandards and obligeations
evauation sandards and guidelines
relevance to Aboriginal Strategies

1. Protocolsfor collating, storing and using information.

2. The development of a grategy for ongoing surveys and information gathering.
3. Ongoing review of staff and resources need.
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Recommendation

In keeping with the implications of both common law and a forma determination of native
title, both Aborigind groups and government agencies develop areferral system that provides
relevant Rainforest Aborigina people with more than an advisory role.

| Recommendations |
- That atrid referrd system be established for a specific pilot region and a specific permit type
for each of the three State permit issuing bodies.

That these trids be seen as an interim measure only and that they be used to inform the
ongoing development of forma arrangements between government agencies and Rainforest
Aborigind people.

The proposed Aborigind referrd group be provided with the details of dl permits (minus
gpplicant’s names, but including permit conditions) issued or current over the last 12 months.
The referra group could then decide on the criteria for the class system used to define which
gpplications need to be referred on.

That adequate funding be provided by relevant government agencies to develop these trids,
and to progress any arrangements for amore forma and comprehensve system that may dso
include additiona permit types.

Any permit trials and subsequent systematic processes be devel oped on a coordinated basis
across management regimes and within the context of the proposed Interim Negotiating
Forum and Find (Regiona Wet Tropics) Agreement.

4.6.5 Kuku Yalanji-Mossman Gorge pilot permit assessment project

4.6.5.1 Introduction

A Mossman Gorge Community project, coordinated by anthropologist Roger Cribb and jointly
funded by DoE and ATSIC, is currently investigating a mechanism to facilitate Kuku Y danji
input into the assessment of commercid activity and scientific research permits for the Gorge
section of the Daintree National Park. The am of the project is to develop an appropriate
referrd mechanism and then to eventudly trid the process. The proposed mechaniam is not yet
completed. Assuch notrid is underway. The following provides an overview of the draft report
findingsto date.

4.6.5.2 Commercial Activity Permits (CAPS)

Cribb found that Kuku Yaanji eders are concerned that culturd information is ether
misrepresented or neglected by tourism operators. Elders believe that al Aborigina culturd
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information should be imparted by responsible Aboriginal people. Consequently any commercia
activity permit assessment process needs to be tied in closaly with the Gorge Community’s own
tourism enterprise aspirations. NortKuku Yaanji tour operations deding with culturd materid
would need to undertake a localy run cross-cultural course, as part of an overdl Protocol for
Cultural Interpretation.

Cribb and the Gorge Community identified the need for assessng commercid activity permit
goplications according to a classfication hierarchy; with a different management response
depending on the particular category into which the application fals. Thus, for example, a Leve
1 gpplication would not need to come to the atention of the Kuku Ydanji Culturd Permits
Assessment Officer, while a Level 5 gpplication would require assessment, advice on
acceptability with (or without) possible conditions, employment arrangements for Kuku Y danji
guides or observers, and appropriate scheduling arrangements.

4.6.5.3 Scientific Permits

In relation to scientific permits Cribb identified that the main concern of the Kuku Y danji people
was being made aware of what research is taking place and, wherever appropriate, the
provison of some form of community involvement. Other Bama groups have also expressed
concern about where scientific researchers may be going, particularly in relation to stes of
cultural sgnificance, and what the research may eventualy be used for. Where traditiona
ecologica knowledge is collected, the issue of intellectud and cultura property rights becomes a

priority.

As for the CAPs Cribb and the Gorge Community identified the need for a varidble
management/assessment response according to the ‘Leve’ of the particular permit application.
However, the draft report suggested that al scientific permit gpplications would require the
attention of the Kuku Ydanji Cultura Permits Assessment Officer.

Recommendations

That DoE and ATSIC continue to support the Kuku Y danji-Mossman Gorge pilot permit
assessment project until its completion.

That resources be made available to fund atria assessment project for al commercid activity
and scientific permit gpplications for the Maossman Gorge section of the Daintree Nationd
Park once the final consultancy report is available,

Thetrid period be used as a mechaniam to fine tune the permit assessment process.

DoE, WTMA, and DNR investigate the gpplicability of the permit assessment process to
other areas within the WTWHA.

4.7 Resourcing Issues
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A common response from government agency staff to any recommendations for increased
assigance or resourcing for Aborigind issues is that there Smply isn't sufficient funding available
within exigting budgets to meet the new demands. Thisis seen asavery red issue, with fidld Saff
dready required to undertake more than resources would normally alow. However the point
made by the Review is that these recommendations are not necessarily new demands that can
be ignored even when funding is in short supply. In a number of cases there are dready existing
legal obligations that are not adequatdly addressed. Insufficient funding is no doubt a red
problem however it is a problem that has to be managed, and not used as a reason to discount

legdl respongibility.

In many cases where State agencies fed that they are unable to resource specific requests or
Review recommendations it is suggested that a number of options should be considered as a
means of overcoming shortfdls:

Reprioritisng work programs and funding from within existing budgetary dlocations in order
to better meet cultura heritage protection and consultation obligations.

Making arequest for additional funding from Treasury for pecific projects.

Approaching the Commonweslth to assist with additionad fundi ng46.

Particularly in the context of the funding of permit referrd bodies, management agencies might
wish to consider an additional cost factor built into Commercia Activity Permit fees”’.

An additiond proposad has been provided by the Review Steering Committee. They have
suggested, particularly in high vistation areas, that a day use fee be established to cover awhole
range of extra management codts (including the meeting of specific Aborigind concerns) brought
on by high vistor numbers. It is acknowledged that there are a number of difficulties associated
with day use fees, particularly with respect to the possbility of a negative public reaction and
added adminigrative costs. However, as is evidenced by experiences interdate, it is likely that
these are not totaly insurmountable. For example, in the case of Barron Gorge and Mossman
Gorge Nationd Parks, Kuranda and Mossman locals may be considered for an exemption to
the paying of fees, or be provided with the opportunity to purchase an annua pass at reduced
cog. It may aso be that the repective Aborigina communities, and in particular the community
rangers, may be interested in collecting day use fees under a contractud arrangement.

The initid extra codts to be met by increasing the levels of Aborigind involvement in resource
assessment, monitoring, planning, and permit decison-making are likely to be offset againg the
costs of not doing so brought on by compensation claims, possible injunctions, judicid reviews
and other related court action. It is seen as good risk management to be dedling meaningfully and

46 Note the specific recommendation from the 1996 HRSCERA report on World Heritage Area management in
Australiawhich suggested that the Commonwealth should encourage managing agencies to review
indigenous involvement in the management of world heritage areas and to implement any additional
measures and recommendations identified (HRSCERA 1996; p.69).

4 Thiswould obviously require a change to existing fee structures and/or regulations, and would likely
have implications for other areas outside of the Wet Tropicsregion. It may be feasible to identify higher
scheduled fees for high cost management areas (which would include those with significant cultural heritage
concerns) solely within the WTWHA.
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equitably with Aborigina people early on in management exercises, regardless of any uncertainty
over nativetitle or other legd responghilities.

There is dso arole for the three relevant land councils to play a greater role in resourcing land
management issues within the Wet Tropics region. The Cgpe York Land Council has been
particularly proactive to date in this regard; the establishment of Bakanu just one particular
example. Likewise, the Centra Queendand Land Council has provided significant support to
Girringun. However there is ill room for greater assistance to be provided to pesk Aborigina
lobby groups, particularly Bama Wabu, especidly where tenure related issues exist.

The Review Steering Committee has raised concern (particularly in response to the findings of
the TOR 12B consultancy where government agencies identified that a lack of resources was a
magjor barrier to change) that the Review recommendations endorsed by Minigteria Council may
not be adequately implemented because of financid condraints. The Steering Committee has
aso noted, as stated previoudy, the arguable responsbility of the Commonwedth to fecilitate
Review implementation given the HRSCERA (1996, p 69) proposd that any additiona
measures arigng from a review of indigenous involvement in World Heritage properties be
implemented by the relevant management agencies.

Recommendation

A bi-partisan Commonwedth and Queendand Government gpproach be adopted to identify
the funds necessary to implement Review recommendations and meet exising Satutory
cultura heritage and consultation obligations
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Part 5 Summary of Recommendations

Note:
The following recommendations gppear under distinct subheadings. Following the
recommendations, in brackets, is the section where the recommendation appearsin the main

body of text.

General Principles

That Rainforest Aborigina people be afforded the opportunity, in the spirit of sdf-
determingtion, to define ther own needs, aspirations, and priorities for WTWHA

management (1.4).

That WTWHA managers alow adequate time and resources to accommodate traditiona and
contemporary Rainforest Aborigina decision-making and problem solving mechanisms (1.4).

Key Recommendations

Interim Negotiating Forum

The notion of an Interim Negotiating Forum and Find Agreement (or Regiona Wet Tropics
Agreement) is the key recommendation of this Review. These agreements are seen as the
framework on which to attach the findings of the fourteen TOR examined and the way
forward to meet the needs of both Rainforest Aborigina people and government WTWHA
managers (1.4).

That the Authority support the notion of a staged Interim Negotiating Forum and Find
(Regional Wet Tropics) land management agreement between relevant government agencies
and Rainforest Aborigind people for the WTWHA as the basis for providing much of the
shared decisonrmaking outcomes that Rainforest Aborigind people ae looking for
(Recommendation, Appendix 1c).

That the Authority play an integrd role in developing and implementing these agreements, in
full cooperation with rdevant land management agencies and Aborigind groups and ther
representative bodies (Recommendation, Appendix 1c).

To this effect the Authority should be sufficiently resourced by both State and
Commonwedth governments, and have the full in principle support of al the rdlevant parties
to the proposed agreements in order to undertake this coordination and facilitation role
(Recommendation, Appendix 1c).

That the Aborigind negotiating team aso needs to be a coordinated and representative body
(with the mgority support of Rainforest Aborigind people), sufficiently resourced to enable
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full and equitable involvement in the agresment negotiation process (Recommendation,
Appendix 1c).

The Authority should, as part of its coordination and facilitation role, identify possible funding
sources to aufficiently resource the ‘Aborigind negotiating team’  (Recommendation,
Appendix 1c).

That the rdevant State and Commonwedth Departments give urgent commitment to
Identifying funding for the Interim Negotiating Forum facilitetor postion (to be located as a
contracted position within Bama Wabu) as given in principle support by the Wet Tropics
Board at meetings 23 and 24 (Recommendation, Appendix 1c).

Negatiations for an Agreement should include the development of a more equitable system
for managing Aborigina use of natural and cultura resources (4.2.2).

That the rlevant loca, State, and Commonwealth agencies develop and implement a‘whole
of government’ approach to Aborigind issues within the framework of the proposed Interim
Negotiating Forum and Find (Regiona Wet Tropics) Agreement (2.2.2).

That the relevant Locd, State, and Commonwedth agencies collectively nominate a
negotiating team representative of their interests to participate in the Interim Negotiating
Forum and the Find (Regiona Wet Tropics) Agreement (2.2.2).

That any negotiation of agreements across tenures within the WTWHA areasis undertaken in
a coordinated manner through a negotiating team representative of al the rlevant government
land managers (Recommendation, Appendix 1c).

It would seem that potentia for increased Aborigina involvement in policy and planning can
be achieved within exigting legidation and policy frameworks. This requires a commitment
from Government to serioudy explore where innovative options exis and how new
arrangements negotiated in the Interim Negotiating Forum and Fina (Regiona Wet Tropics)
Agreement can be monitored.

The levd of desired participation, however, requires careful negotiation. Thereare  avariety
of perceptions, misconceptions and understandings about what isan ~ gppropriate  level  of
participation. It isaso important that the Department of Loca  Government and Planning are
directly involved in future negotiations towards the Interim Negotiating Forum (4.2.2).

Pogtions of Government and counter podtions of Bama on modes of appropriate
management arrangements need to be tabled early in the Interim Negotiating Forum
negotiations. Bama see joint management arrangements as the centrepiece of the Find
(Regiond Wet Tropics) Agreement (4.2.2).
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The Interim Negotiating Forum seek agreement about appropriate language for agencies to
officidly represent Aborigina interests in management. [Here ‘ appropriate language’ refersto
negotiating with Aborigina people the actud words and phrases used to describe the nature
of Bama interests in the WTWHA] Some initid processes for resolving Aborigina concerns
about culturd heritage interpretation issues should aso be explored (4.2.2).

Any permit trials and subsequent systematic processes be developed on a coordinated basis
across management regimes and within the context of the proposed Interim Negotiating
Forum and Find (Regiond Wet Tropics) Agreement (4.6.4.3).

That the Authority should review its minimum budgetary dlocation to Aborigina issues
currently set at 5% to take into account the costs involved in the negotiation of the proposed
Interim Negotiating Forum and Find (Regiond Wet Tropics Agreement) and any other
additiona management requirements (such as the need for CMA development or the funding
of permit referrd mechanisms) as nétive title holders or other Aborigina people with an
interet in the region gan gredter leverage in the overdl management dsakes
(Recommendation, Appendix 1c).

That policies relating to budgetary processes be clarified and effectively communicated both
within and outsde of the Authority so as to improve the effectiveness of their implementation
(Recommendation, Appendix 1c).

Specific Issues

Native Title

Thereisamgor difference of approach between Government and Bama in rdation to native
titte matters. Government does not wish to integrate native title and land-use and
management, whereas Bama cannot see how these could possibly be separated. Bama
believe their aspirations are legitimised by their native title rights and interests. This should be
amgor point of early negotiation in the agreement process (4.2.2).

In relation to native title compensation arisng from implementation of the Wet Tropics Plan,
the Interim Negotiating Forum should dlow Bama and Government to reach agreement
about how compensation arrangements can be reached fairly and sysematicdly (ie. rather
than fighting on a case by case basis within a limited satutory timeframe). The outcome of
such negotiations should become part of the Find (Regiond Wet Tropics) Agreement
(4.2.2).

Recognition and Protection of Cultural Heritage Values

That in the spirit of reconciliaion, and in kegping with existing cultura heritage obligations,
WTWHA managers recognise Bama pergpectives and vaues as legitimate in thelr own right,
and accommodate them equitably within the various management regimes (1.4).
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It is recommended that the Queendand government agree to a process that will move
towards re-lising for the regions culturd vaues as a primary objective of the Interim
Negotiating Forum. This process may take some time but it is better to begin advocacy of
this aspiration & it is essentid for the recognition of Aborigind interests in land-use and
management (4.2.2).

That the WTWHA is managed, regardless of the particular underlying tenure and incidentd to
the paticular World Heritage lising, conssent with Article 4 of the World Heritage
Convention and in keeping with the recognition of the region as a series of living Bama
cultura landscapes (4.5.2).

As a basis for an application to have the WTWHA re-ligted for its culturd as wdll as for its
natural vaues that WTMA continue to actively pursue, through Commonweelth funding, afull
and proper cultura heritage assessment in 1998 (4.5.2)

That a culturd heritage assessment occur on a collaborative basis with Rainforest Aborigina
people maintaining control over the assessment process (4.5.2).

That revison of the Cultural Records (Landscapes Queendand & Queendand Edtate) Act
1987 (QId) be undertaken to at least include:

a formal mechanism such as the establishment of an advisory body to facilitate
more equitable and accountable decision-making by the Minister

amore holigtic gpproach to cultura heritage impact assessment  that focuses on the living
culturd vaues of places of dgnificance in the landscgpe in addition to merdy
accommodating material manifestations of Aborigind culture (4.5.3).

That the vdidity of the excluson of indigenous culturd heritage from coverage under the
Queendand Heritage Act 1992 (Qld) be further questioned with a view to establishing
whether the provisons of this Act may in fact be available to provide additiona protection to
Bama places of sgnificance (4.5.3).

Intellectual and Cultural Property Rights

That within the context of the proposed Ecotourism and Walking Track Strategy and with the
cooperation of the CRC-TREM, tha a collaborative working group be established to
develop an Intellectual and Cultural Property Rights Code of Ethics for tour operators,
researchers and WTWHA managers (4.5.4).

That WTMA, in collaboration with relevant Aborigind organisations and ATSIC, facilitate a
‘plan-Engligy information kit for Aborigina people outlining ther rights and obligations, and
the range of issues to be aware of when working with scientists, researchers, academics,
anthropologists, archaeologists, and tour operators etc (4.5.4).
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That a forma agreement describing a clearly defined set of protocols and procedures for the
collection and sorage of culturd heritage information be jointly developed with relevant
Aborigina groups and relevant State agencies. The bottom-line principle of such an
agreement remains Bama ownership of culturd information and Bama control over access
and use of this materid (Recommendation, Appendix 1c).

The Authority negotiate an agreed gpproach with Rainforest Aborigind people to the use,
access rights, and storage of culturdly sengitive materid (Recommendation, Appendix 1¢).

That the Authority continue with the policy that culturadly senstive information belongs to the
relevant Aborigind community and that the Authority will not release or act upon such
information without permisson (Recommendation, Appendix 1c).

Per mits

That government agencies recognise and respond to the fact that regardless of funding and
time condraints they have a srong legd obligetion to effectively involve Aborigind people in
permit decison-making processes (4.6.3).

That State agencies, in consultation with peak Aborigina representative groups, examine the
prospect and relevant mechanisms for a Single organisation to be responsible for the issue and
control of WTWHA commercid activity, scientific, and culturd heritage permits. (This may
require some legidative changes) (4.6.3).

As a mid to long term goa, a common approach to the adminigtration and control of
commercid activity and scientific permits be developed across al tenures. This will be of
value to awhole range of stakeholders aswell as Rainforest Aborigina people (4.6.3).

That WTWHA managers, bearing in mind the current lack of statutory provisonsto fetter the
Minigter’s discretion in any permit decison-making process, negotiate increased levels of
Aborigind involvement in the management of permits in kesgping with the potentid for
increased rights potentidly available under common law or the more forma recognition of
native title under the NTA (4.6.3).

The establishment of an Aborigind Advisory Committee under the WTWHPM Act to act as
a referrd body (with or without decison-making powers) to advise on/give consent to
relevant permit applications. Alternatively Bama Wabu (or equivaent) could act as areferra
body as per the DoE MoU (relativeto obligations under s.60 of the WTP; 4.6.3).

That the Bama Wabuw/DoE draft MoU be used as a benchmark for the development of any

future agreements outlining the incressed involvement of Rainforest Aborigind people in
WTWHA permit decison-making processes (4.6.3).
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That gppropriate guiddines, protocols, checklists be developed and implemented by the
Authority in conjunction with pesk Aborigind representative groups to ensure that its
obligations to Aborigind interests are met with respect to permits issued under the WTP,
regardless of who isthe permit issuing entity (4.6.3).

The development of protocols in conjunction with Bama Wabu providing criteria or
guiddines to be taken into consderation during the permit assessment process (relative to
obligationsunder s.60 of the WTP; 4.6.3).

That the relevant State agencies adopt a coordinated approach to the development of a
permit assessment and monitoring strategy with a view to @ maximiang the meaningful
employment of Aborigina people and (b) providing a mechanism for asssting government to
mest its culturd heritage protection and Aborigina consultation obligations (2.3.4.3)

That the Authority resource permit issuing entities to be able to effectively and appropriatey
mest the additional Aborigina consultation and liaison obligations that accompany the issue of
permits under the Wet Tropics Plan (4.6.3).

Permits and Cultural Heritage

That the State and Commonwedlth review its funding of the WTWHA with a view to
identifying additionad funds to ensure adequate and appropriate protection of Aborigind
culturd heritage values through the involvement of traditional custodians in permit decision
making processes (4.6.2.4).

A more coordinated and forma approach to the assessment of potentia culturd heritage
impacts of permit gpplications be undertaken by gppropriately trained field staff across dl
WTWHA tenures and management regimes (4.6.3).

Adequate resources be alocated for fidd gaff undertaking assessment of potentid cultura
heritage impacts of permit applications and necessary consultations. This should include the
dlocation of one Aborigind liaison ranger per management unit (ie. in the case of protected
aess, a the Didrict level of operation). This podtion could aso fulfil other Aborigind
community consultation requirements as well as undertake other day-to-day management
tasks (4.6.3).

WTWHA managers when congdering permit applications under the NCA and WTP should
fully take into account those legidative provisons relating specificdly to culturd heritage
protection and other Aborigind interests (4.6.3).

That WTWHA managers when considering permit gpplications under the NCA and WTP
are suUfficiently resourced (with respect to technica expertise, saffing and financia support) to
adequatdly take into account culturd heritage protection and other Aborigind interests
(4.6.3).
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That Rainforest Aborigind people, government tourism departments, and the relevant
government land management agencies develop a range of mechanism including a set of
generic permit conditions (in consultation with peek loca tourism bodies) that define the
nature of Aborigind culturd information or socid commentary gppropriate for use in a
particular area (4.6.3).

State agencies ensure that al walking track proposals have met the appropriate permit
requirements and have in writing clearance from traditiond owners and or ndive title
clamants and/or holders. (Thereislikely to be a coordination role here for WTMA) (4.6.3).

That grester consderation is given to potentia impacts on Aborigind culturd vaues when
consdering the merits of a permit gpplication. Although the notion of determining an are's
carrying capacity is an inexact science much can il be achieved through encouraging permit
decisionrmakers and those conddering and monitoring impacts to shift their emphass on

socid and biophysicdl factors to dso include a greater condderation of Aborigind culturd
vaues. Commonly used planning frameworks such as the ‘Limits of Acceptable Change

system could be expanded to aso include a consderation of what level of negative impacts
on aregion's Aborigina cultural values (both materid and intangible property) are seen to be
acceptable by the traditiona custodians of those vaues. Another gpproach would be to utilise
GIS technology and to develop a priority vulnerable cultura heritage overlay (Smilar to the
one used for natural valuesin the Wet Tropics Plan) as ameans of informing decison-makers
asto the sengitivity of aregion from an Aborigind perspective (4.6.2.1).

Permit Decision M aking Structures and Referral Systems

That the Bama Wabuw/Department of Environment Memorandum of Understanding on the
involvement of Aborigind people in permit decison-making processes under the NCA
continue to be developed and that the idea of a proposed trid, involving Bamanga Bubu
Ngadimunku as a referral agency & Mossman Gorge be revisted. This trid could then be
used to fine-tune or develop a possible referrd mechanism smilar to the one outlined later in
this section (4.6.2.1).

That Imilar permit decison-making MoUs be developed between Rainforest Aborigina
people (through Bama Wabu or other representative groups) and DNR, WTMA, and
relevant loca government bodies. Again trid project areas should be identified and referrd
processes experimented with (4.6.2.1).

That the proposed MoU between the Authority and Bama Wabu include some broader
based principles and agreements clarifying the roles and responsbilities of other permit issuing
entities under the WTP (4.6.3).

There will need to be a disclamer in the MoU to the effect that nothing within the MoU will
impact on the native title rights and interests of any Aborigind group. The MoU will need to
be reviewed on a declaration of native title by the courts or the Native Title Tribund in
keeping with any additional procedurd rights afforded to netive title holders (4.6.3).
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That any permit referrd mechanism trided should include, where rdevant, Aborigina input
into permit renewa gpplications that dso includes the possibility of providing advice on a
revison of the origind permit conditions (4.6.2.3).

Where concern exists regarding a particular permit gpplication there needs to be a
mechanism whereby the application is referred onto grass-roots Bama for ther find
authoritative say. Negotiated protocols and guiddines would determine when an application
should be passed down the line to loca Bama directly affected by the proposed permit
(relativeto obligations under s.60 of the WTP; 4.6.3).

Particularly in the context of commercid activity and scientific permits issued for the Wet
Tropics under the Forestry Act that WTMA develop an MoU with DNR, as an interim
measure, to ensure that WTMA's obligations for cultura heritage consderations (as
discussed above) be met by dl agencies operating within the region (4.6.3).

Asalong term goa these obligations should become an inherent part of al legidation rdaing
to the management of the WTWHA (4.6.3).

* In kesping with the implications of both common law and a forma determination of netive
title, Aborigind groups and government agencies develop a referrd system that provides
relevant Rainforest Aborigina people with more than an advisory role (4.6.4.3).

That adequate resources be provided to Aborigind referral bodies if quick turnaround times
are required for permit gpplications (4.6.3).

Aborigind monitoring and referra groups should be funded directly so asto facilitate the type
and leved of input that Bama see as appropriate (4.6.2.4).

Trial Permit Referral System

That atrid referrd system be established for a specific pilot region and a pecific permit type
for each of the three State permit issuing bodies (4.6.4.3).

That these trids be seen as an interim measure only and that they be used to inform the
ongoing development of forma arrangements between government agencies and Rainforest
Aborigind people (4.6.4.3).

The proposed Aborigind referrad group be provided with the details of al permits (minus
gpplicant’s names, but including permit conditions) issued or current over the last 12 months.
The referrd group could then decide on the criteria for the class system used to define which
applications need to be referred on (4.6.4.3).

That adequate funding be provided by relevant government agencies to develop these trids,

and to progress any arrangements for amore forma and comprehensive system that may adso
include additiond permit types (4.6.4.3).
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Any congderation or trias associated with permit referrd mechanisms give due consderation
to the issue of adequate and appropriate resourcing of Aboriginal referrd bodiesand WTMA
Community Liaison Officers (4.6.3).

That such resourcing does not come at the expense of other existing Wet Tropics projects.
Additiona funding is required on top of what is currently adlocated to the management of
WTWHA listed properties (4.6.3).

Permit Monitoring

The Authority implemert a monitoring system to ensure thet its obligations under s.10 (5) of
the Act and s.60 of the Plan are being met by other permit entities issuing permits under the
Pan (4.6.3).

The Authority actively seek to ensure that these obligations are being met by al Wet Tropics
permit issuing entities (4.6.3).

For large scale specia events but dso for tours into particularly culturaly sendtive regions,
Aborigind people be contracted to monitor adherence to conditions and potential impacts.
The cogt of this monitoring needs to be covered by the permit gpplicant and/or the permit-
isuing entity (4.6.2.2).

Scientific Permits

That DoE and ATSIC continue to support the Kuku Y aanji-Mossman Gorge pilot permit
assessment project until its completion (4.6.5.3).

That resources be made available to fund atria assessment project for al commercid activity
and scientific permit gpplications for the Mossman Gorge section of the Daintree Nationa
Park once the final consultancy report is avalable (4.6.5.3).

Thetrid period be used as a mechanism to fine tune the permit assessment process (4.6.5.3).

DoE, WTMA, and DNR investigate the gpplicability of the permit assessment process to
other areas within the WTWHA (4.6.5.3).

Awar eness Raisng

Various agencies develop a concise ‘plain-English’ guide to their respective permit systems
(perhaps in the form of a ‘fact sheet’) including an overview of what permits they are
responsible for, how they are administered and relevant contact officers. WTMA should
coordinate and compile the fact sheets into a newdetter for distribution. The project would
need to be supported with personal contact by WTMA CLO’s and other agency liaison staff
(4.6.3).
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This project provide a smple schematic overview of how the permit regime works. It should
be developed as a generd community-wide initiative and resourced accordingly ie. not
funded exdusively from dedicated ‘ Aborigind issues’ funds (4.6.3).

‘Awareness-Raising’ workshops be conducted (that include Aborigind facilitators) for dl
WTWHA managersinvolved in permit assessment and processing (4.6.3).

That dl WTWHA management gaff be made aware of Intellectud and Cultura Property
Rights issues and concerns, especidly in the context of the assessment of commercid activity
and scientific research permit gpplications, and in relation to the recording and interpretation
of cultural knowledge and values (4.5.4).

Funding

Where full agreement is reached by al rdevant parties (and this must include native title
cdamants and/or holders), state agencies, where gppropriate, offer in-kind and financid
support to requests for assstance in the development of Rainforest Aborigind community
development and environmenta management plans (2.3.7.4).

A bi-partisan Commonwedth and Queendand Government gpproach be adopted to identify
the funds necessary to implement Review recommendations and meet exiging statutory
cultura heritage and consultation obligations (4.7).

Government agencies pursue additiond funding sources (such as an increase in application
fees) that could be utilised to resource Aborigina (permit) referra groups (4.6.2.1).

Where possble funding should be direct to Aborigind land management agencies on a
contractud basisto assst in consultation and impact assessment (4.6.3).

Aboriginal Aspirationsfor |nvolvement in the WTWHA

DoE, DNR, WTMA, and Bama Wabu continue discussions aimed at clarifying and
coordinating roles and responghilities in an atempt to facilitate a more collaborative and
cooperative approach to management issues of concern to Rainforest Aborigina people
(2.3.8).

The Authority ensures that staff from al WTMA programs share a common commitment to
edablishing localised management agreements including Aborigind interests in the WTWHA
(2.3.8).

M anagement Scheme I nter gover nmental Agreement (M SIA)

That the Management Scheme Intergovernmenta Agreement be reviewed by the end of
1998 in the interests of a more comprehensive and coordinated approach to Aborigina
Issuesinthe WTWHA (2.4.4).
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To this effect, the implications and recommendations of the Review (particularly the emphas's
placed on the need for a staged forma negotiated agreement) become an integra part of any
such review of the Management Scheme Intergovernmental Agreement (2.4.4).

That the Management Scheme Intergovernmental Agreement identify and dedicate a specific
level of funding (as a percentage of overdl WTWHA funding) to Aborigina issues in kegping
with:

(8 State and Commonwedlth statutory obligations to liaise and cooperatively involve Aborigind
people and to protect the cultura vaues of the region, and;

(b) the sgnificant rights and interests of Rainforest Aborigind people, particularly arigng from
(but not redtricted to) those rights and interests recognised by the High Court Mabo and Wik
decisons (2.4.4).

Structural Change: WTMA Board and Advisory Committees

That the Commonwedth government decison meking process utilised in sdecting the
Aborigina representative nominee for the Wet Tropics Board is transparent and accountable
(2.35.2).

That Bama Wabu (or an equivaent organisation) be requested to provide a list of possble
Aborigind representative nominees to the Commonwedth from which they can make a
sdection (2.3.5.2).

In an attempit to facilitate adequate consderation of the Bama Wabu report, WTMA provide
the appropriate secretaria assistance for Bama Wabu to provide a Board report available for
digtribution prior to the Board meeting (2.3.5.2).

That the ARMP (particularly through the Community Liaison Officers) actively inform the
broader Rainforest Aborigina community as to the role and activities of the Wet Tropics
Board, the Scientific Advisory Committee and the Community Consultative Committee in an
attempt to facilitate grassroots input through relevant nominated representatives (2.3.5.1).

Where no Aborigina person is avalable to st on the SAC tha Bama Wabu nominate an
appropriate non-Aborigind representative with a solid scientific background and experience
working on relevant Aborigina issues (2.3.5.1).

That dtting or consultation fees be made available to the identified SAC and CCC
representatives as an afirmative action measure to facilitate the need under the Wet Tropics
Act to have adequate Aborigina representation on the mandatory committees. At the very
least, resources need to be made available to ensure that whoever Sits at the committee table
has had the opportunity to consult as widely as possble with the broader Rainforest
Aborigind community both before and after meetings (2.3.5.1).
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In keeping with an earlier recommendation, (Dale 1993), the Board identify a representative
postion on the SAC for a socid scientist with experience in sociad impact assessments
(2.35.1).

That the SAC collaboratively develop a set of research and monitoring protocols amed at
mesting the concerns of Rainforest Aborigina people and the management needs of the
WTWHA (2.3.5.1)

That the Board consider the proposal for three Aborigina representatives on the CCC as an
initid measure to overcome the problem of inadequate regiona representation (2.3.5.1)

That Bama Wabu convene a meeting with the Chairperson of the CCC and other members,
as gppropriate, to reconsider opportunities and options available (see Review report) to
improve Aborigind participation in the CCC (2.3.5.1).

Cooperative Management Agreements (CMA'’s) under the Wet Tropics World
Heritage Protection and M anagement Act and the Wet Tropics Plan

That the devdopment of CMASs with Aborigina groups be recognised and funded as a
maindream activity and not margindised specificdly within the domain of the ARMP
(2.3.6.2).

That the budget dlocation currently available to the development of CMAs with Aborigina
interests be available for use to fund a broader range of project types that may include
(among other things) specific assistance grants as a precursor to the establishment of a CMA,
or the development of policy recommendations to facilitate a more appropriate approach to
management arrangements (2.3.6.1).

WTMA review its current CMA policy with a view to darifying issues and condrants,
particularly in the context of native title. A smple checklist or set of guiddines for the
development of a CMA and for the prioritisng of requests for assstance from Aborigina
groups should be developed for use by ARMP teff (2.3.6.1).

That a separate review of CMAS be undertaken at the end of the 1998-1999 financid year
to consider the future status of the scheme as a priority issue for the ARMP (2.3.6.1).

That State policy be reviewed to dlow WTMA to be involved in native title mediation at an
early stage to make these mechanisms available where gppropriate (2.3.6.1).

That a more cooperative approach to management agreements be devel oped between DoE,
DNR, WTMA, and loca government to overcome problems relating to jurisdiction. For
example it would be useful for WTMA to facilitate and fund agreements under s. 34 of the
NCA between traditiona owners and DoE for the protection and cooperative management
of protected areas. A amilar gpproach may be possible for areas of land administered by the
variousarms of DNR (2.3.6.1).
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Any CMA or agreement, binding or otherwise, undertaken with Aborigind people should
contain a disclamer removing the possibility of the CMA (or agreement) impacting on any
future determination of native title rights and interests (2.3.6.1).

In kegping with origind WTMA CMA policy, any draft legd agreement (either generd or
spexific) proposed for use in a CMA involving Aborigina people would need to be vetted by
a lawyer with current expertise in Aborigind issues, and preferably, chosen by  Aborigind
people. WTMA may have to be prepared to pay for such advice. In any event, the Authority
should aways seek legal advice before finalisng a CMA to ensure that it does not impact on
naivetitlerights (2.3.6.1).

That subject to its obligation under s.10(5) of the WTWHPMA, WTMA consult and liaise
with relevant Aborigind people before entering into a CMA with non-Aborigind land
holders. The need for a cultura heritage assessment should be considered in the case of
infrastructure development or land clearance (2.3.6.1).

The negotiation of any CMA should, wherever possible, involve the Community Liaison
Officers to ensure that culturd differences in decisonmaking processes are recognised and
respected (2.3.6).

That clear guideines be established for WTMA gaff involved in; identifying potentid CMA
opportunities, responding to requests from Aborigina groups wishing to enter into a CMA,
or actualy developing CMA proposas (Recommendation, Appendix 1c).

That these guiddines provide:
advice and direction on ndive titleissues
acheckligt of dl issuesto be considered and precautions to be taken
an overview of priority CMA areas from aWTMA perspective including an account of
what WTMA would be looking to gain from a CMA
(Recommendation, Appendix 1c).

Funding from WTMA to Aborigind groups should not be redricted to forma CMA
propos%is but continue to in the form of grantsto cover other relevant issues including:
policy development
workshop facilitation
community development planning
culturd heritage protection, interpretation, and assessment (in keeping with the
possihility of lising on cultural grounds, and obligations under Article 4 of the World
Heritage Convention)
assisance with community ranger training and community education and awareness
programs (Recommendation, Appendix 1c).

That the Authority move beyond the previous policy endorang CMAS as the underlying
framework for ‘joint management’ towards a podtion of developing more subgantia
management arrangements with Rainforest Aborigina people (Recommendation, Appendix
1c).
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Environmental | mpact Assessment

That the Authority facilitate the involvement of appropricte Aborigind people in the
development of generic guiddines and terms of reference for any relevant EIA (or other form
of assessment) required under the WTP (4.5.3).

That the generic guiddines when applied to a specific Stuation be fine-tuned, in consultation with
the rlevant Aboriginal people, to cater for specific loca needs and conditions (4.5.3).

In addition to developing EIA (and other assessment) generic guiddines and terms of
reference, that relevant Aborigind people aso provide input into the actud assessment and
decison-making process (4.5.3).

That any EIA of a development proposa includes the interests of Rainforest Aborigina
people in keeping with the underlying principles of the draft Indigenous Land Interest Modd
(4.6.3).

Any relevant EIA dso indudes the requirement that Rainforest Aborigind people are
involved in setting the terms of reference for the assessment process (4.6.3).

That this process includes the Queendand Department of Family Y outh and Community Care
in keeping with their role as lead agency in socid impact assessment, in addition to the
relevant Aborigina representative body(s) (4.6.3).

Waet Tropics M anagement Authority Planning

That the basic principles for regiond and strategic planning (based on Dae 1993) presented
in section 4.4.2 be considered by the WTMA Board as a component of WTMA'’s overdl
planning policy. By way of a summary these principles propose thet:

(a) Rainforest Aborigina people be treated as more than just a ‘ stakeholder’ and therefore be
involved from the initid stages of the planning process

(b) Planners ded with the right people for country, ensuring that any contentious issue has the full
support, in writing, of native title claimantsftitle-holders

(c) Rainforest Aborigina people are involved in planning activities on an eguitable and culturaly
appropriate basis (2.3.7.1).

WTMA incorporate the underlying principles of the Queendand Department of Family Y outh
and Community Care' s draft Indigenous Land Interest Modd into its WTWHA management
and planning policy, particularly in the context of socid and environmenta impact assessment
(2.3.7.1).
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WTMA continue the use of outsourced consultancies, jointly developed and supervised with
relevant Aborigina groups, to provide the research and policy advice necessary for WTMA
to provide meaningful input into planning activities, including the ongoing negotiation of the
proposed Regiona Wet Tropics Agreement (2.3.8).

An Aborigina referra group or series of groups be used to comment on the gppropriateness
of any proposed walking track development as part of the proposed ecotourism and walking
track strategy (4.6.3).

WTMA adopt the consultation, negotiation, and notification principles outlined in
Recommendation 314 of the Royd Commisson into Aborigina Degths in Custody as a
guiding principle within its proposed ecotourism srategy for the WTWHA (4.6.3).

Employment and Training

That DNR create a specific Aborigina liaison/policy unit specificaly dedicated to policy
development and the management of dl tenures of land administered by DNR within the Wet
Tropics World Heritage Area (2.3.3.3).

Tha WTMA coordinate the development of an Aborigind Employment and Training
Strategy that provides a ‘whole of government’ approach to the employment of Bama in
WTWHA management (see text for specific Srategy components) (2.3.4.3).

That any Aborigind Employment and Training Strategy become an integrd part of the
negotiation of the proposed Interim Negotiating Forum and Final (Regiona Wet Tropics)
Agreement (2.3.4.3).

That the Department of Environment gppoint a senior officer to each Wet Tropics Didrict to
asss in meeting their consultation and negotiation responghbilities particularly in the context of
Aborigina culturd heritage protection (2.3.2.1).

That wherever possible government land management agencies utilise locad Community
Rangers and other Aborigind work crews to undertake approved walking track maintenance
and development and other infrastructure development projects including the requirements for
culturd heritage assessment and Site clearance (2.3.4.3).

That Community Rangers throughout the WTWHA be utilised on a contractua basis, where
appropriate, for cultura heritage assessment work, cross-culturd awareness workshops, and
asfadlitatorsin arange of consultatior/liaison exercises (2.3.4.3).

That WTMA, DoE, and DNR implement a casud employment scheme that can capitalise on
the availability of Aborigind people for short term projects, particularly where specidised
loca input is required. In the case of WTMA this would best be served by an dl-indusve
contractud arrangement with an Aborigind organisation(s) that aready provides the services
of aCLO (2.3.4.3).
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In-service training be provided to relevant Dok, WTMA, and DNR staff ether by way of
workshops, seminars, or agenda items at saff meetings highlighting Aborigind concerns as
wel as the legidaive obligations for consultation and Aborigind involvement in permit
decisiontmaking processes (4.6.3).

That DoE and DNR employ a greater number of Rainforest Aborigind people as fidd saff
either on a permanent or on-going part-time contractua basis as a means of monitoring the
impacts of commercid activity operators, particularly in high vigtation aress, in addition to
covering day-to-day management respongbilities (4.6.2.2).

Community Liaison Officers

That the Authority increase the contracted hours of the three Community Liaison Officers to
full time loading in order to accommodate the extra liaison demands associated with the issue
of permits under the Wet Tropics Plan (4.6.3).

All three Community Liaison Officers (CLO's) should be employed on a full-time bass (with
gppropriate employment conditions) in keeping with the expected increased work load
arisgng from the Review recommendations and the implementation of the Wet Tropics Plan
(2.3.2.9).

That extra funding for increasing the Community Liaison Officer hours should be in addition
to the 5% minimum budgetary dlocation to ‘ Aborigina issues, that is current WTMA policy
(4.6.3).

All three CLOs be contracted through Aborigina organisations (such as Girringun and Bama
Wabu) with a broad representative mandate and a specific land management focus in an
atempt to facilitate more equitable and relevant community input into the CLO work
program (2.3.2.4).

These contracting bodies develop, as appropriate, and on a cooperative bass with the
Authority, grester input into the direction given to the CLOs, particularly in the context of
work program development (2.3.2.4).

CLO contracts be reviewed with respect to contract duration so as to provide client groups
with continuity asto who they are dedling with, and to provide greater job security (2.3.2.4).

Gender issues be adequately aldressed in the sdlection of CLOs so as to provide a more
balanced work team (2.3.2.4).

That ‘on-the-job’ training particularly in the context of computer literacy and report writing
be provided where such training will expresdy improve the effectiveness and efficiency of the
CLOs. As the desred outcome is efficient communication, al reporting options (including
video and till photography) should be explored (2.3.2.4).

188



Any direction and supervison provided to the CLOs should not undermine the underlying
rationde for their employment - providing a Bama perspective on issues and acting as an
effective conduit for information flow (2.3.2.4).

That adequate access to appropriate WTMA vehicles or vehicle hire be provided to CLOs
to ensure that as the need arises field consultation is possible (2.3.2.4).

Education

That WTMA produce a regular Aborigind issues newdetter or information sheet to be
produced and distributed in conjunction with DoE, DNR, and Bama Wabu (or its equivaent)
(2.3.2.2).

That WTMA utilise the Internet and develop a specific Wet Tropics Aborigind issues web
Home Page to provide a fast and reatively inexpensive interactive vehicle for information
flow (2.3.2.2).

That Aborigind Resource Management Program staff workshop current WTMA policy on
joint management and related issues so asto provide other programs, (particularly new staff),
with an opportunity to become familiar with endorsed WTMA positions (2.3.2.2).

The Wet Tropics Management Authority continue to develop a close Ink with community
rangers, trainees, and training providers within the WTWHA through the provision of services
including, where gppropriate, technicd and financid assstance (2.3.4..5).

That Bama Wabu (or its equivdent) look at raisng its profile with government agencies
through regular attendance at the Cairns Regiona Managers forum and through presentations
to rdevant state agency and loca government fora (eg. management or program meetings)
(2.3.2.2).

That more effective and worthwhile cross-culturd traning be afforded to the WTMA
advisory committees and Board members. That this training be undertaken in part through
fidd trips and community vigts on tems acceptable to host Aborigind groups
(Recommendation, Appendix 1c).

That rdevant WTMA gaff, in addition to being afforded opportunities to attend formal cross-
culturd training courses, dso participate in collaborative fidd exercises/studies with host
Aborigind groups where a two-way exchange of knowledge takes place
(Recommendation, Appendix 1c).

That the Authority develop and distribute a ‘plain-English’ information kit explaining budget
cycles, timdines, goplication procedures, priority funding aress (ie. what the Authority is
looking to gain from any financid or ‘in-kind’ provison of service) etc. in reation to any
sources of WTMA funding (including CMAS) to Aborigind groups (Recommendation,
Appendix 1c).
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That dl rdevant WTMA, DNR, and DoE g&ff (particularly those dedling with on-the-ground
management issues) be involved in cross-culturd training programs of the same standard and
format as the series currently run for DoE (Far Northern) staff (2.3.3.3).

That cross-cultural awareness programs be developed for WTWHA Aborigina groupsin an
attempt to raise awareness of government interests and concerns, and to empower Aborigina
negotiators Stting on steering committees and working groups (ATSIC, Land Councils and
WTMA to facilitate) (2.3.3.3).

Workshop

Funding be identified to facilitate a Wet Tropics based workshop with input from traditiona
owners and government agency staff from jointly managed nationa parks and other protected
areas around the country. Such a workshop would provide an awareness of the range of
different management structures and strategies available and an ingght into specific problems
and solutions esewhere (2.1.2).

Consaultation, Protocols, Guidelines

That DoE, DNR, and WTMA adopt as officid policy the full participation of traditiond
owners (and Rainforest Aborigind people particularly concerned with the land) a the
commencement of any reevant planning activity (2.3.7.3).

That the Authority formalise, within a set of protocols or guiddines, the development of an
effective consultation and communicetion strategy between WTMA programs. This would
include, among other issues, the more efficient and effective use of CLOs (2.3.2.2).

Where gppropriate, al contractua arrangements undertaken between WTMA and scientific
researchers, or other consultants, include appropriate protocol clauses, and acost and time
factor that takes into consideration any consultation or Site clearance requirements (2.3.2.2).

The Kuku Ydanji fire protocol be used as a darting point for the development of an
gppropriate fire management protocol that meets the needs of both WTWHA managers and
Rainforest Aborigina people (4.4.6).

That as amatter of priority WTMA implement the * Aborigind issues policies identified in the
‘Protection Through Partnerships document (Recommendation, Appendix 1c).

Aboriginal Involvement in the Daintr ee Coordination and Planning Group (DCPG) and
the Daintr ee Rescue Program (DRP)

That the DRP/ DCPG continue to support and fund the recently established Aborigind liaison
position (2.3.5.3).

That a separate ‘Ydanji Issues report be formdly tabled a every DCPG meeting as a
process Smilar to the tabling of the Bama Wabu report at Board meetings (2.3.5.3).
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That the ‘ Yaanji Issues report be presented to the meeting by a representative authorised by
the Ydanji DCPG members, this person may or may not be Yadanji or a DCPG member
(2.3.5.3).

That the ‘Yadanji Issues Report be developed on the basis of discussons and/or meetings
involving the DCPG Ydanji members, the Aborigind liaison officer, and other relevant
interests prior to the actua DCPG mesting. Note: There are obvious resourcing implications
that may need to be accommodated (2.3.5.3).

That on completion of the DRP gppropriate funding arrangements are in place to support the
continuation of the Aborigind liaison position (2.3.5.3).

That WTMA invedtigate the potentid for DRP ‘buy-back’ land to provide forma land
management control opportunities for Rainforest Aborigina people (2.3.5.3).

Bama Wabu

The Authority should continue its ongoing funding support for Bama Wabu given that this
organisation is regarded as the most cost effective way of ensuring a coordinated and
empowered Aborigind voice in the management and negotiation stakes. Funding leves for
Bama Wabu should be reviewed in line with any increesng demands on the organisation for
gregter involvement in WTWHA management processes (Recommendation, Appendix
1c).

CRC TREM
That the CRC for Tropica Rainforest Ecology and Management, where gppropriate, adopt a
more proactive gpproach to the use of traditional ecologica knowledge in its research,

monitoring and advisory role (Recommendation, Appendix 1c).

To this effect any flora and fauna surveys, or any ecologica research should incorporate an
indigenous knowledge component with discrete funding (Recommendation, Appendix 1¢).

That a CRC TREM research ethics committee implement appropriate research protocols
based on the Balkanu principles (see section 4, this report) that include, among other things,

intellectua and culturd property rights protection and gppropriate Aborigina communication
and consultation principles (Recommendation, Appendix 1c).

Appendix la
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Tablel. A commentary on the 27 ‘joint management’ policies endorsed by
the Wet Tropics Board in 1994 following recommendations arising

from the Dale and Lanereports (both 1993).

Note
The numbers gppearing in the ‘POLICY’ column relate to a specific recommendation from
Dale (1993) identified by that particular number. For further commentary (particularly from
an Aboriginal perspective) on WTMA ‘joint management’ and other policy issues refer to
BamaWabu (1996).
These recommendations were approved by the Board at Board Meetings 13 (19-20 Aug.
1993) and 14 (14-17 February 1994).

POLICY COMMENTARY

1. Definition of Joint Management:

“ acooperative approach to land management and
planning that recognises both the responsibilities
and interests of the Authority, primary
landholders and recognised traditional custodians
of land”

This definition falls far short of Bama
perspectives of ‘joint management’. In
particular there is no attention to Aboriginal

tenure or equity in decision-making

It also does not reflect the DoE perception of
what constitutes ‘joint management’

2. Role of the Authority:
The role of the Authority in joint management will
be:

to ensure World Heritage values are protected
and conserved in order to meet the primary
goal

to undertake responsible planning for
ecologically sustainable land and resource
use, within the constraints of the primary goal

to enter into and facilitate management
agreements with (or between) key landholders
and land users, in order to meet the primary
goal

The Authority’s role is not clearly understood
by Bama, who often see WTMA as the lead
agency for ‘hands-on’ management issues

There are not many examples of successful

management agreements out ‘on country’,
particularly over the last few years regardless
of the management regime or tenure. There
have been no CMASsS negotiated with
Aboriginal people to date. Particular problems
are identified in the relevant section on CMAs
in the main report. However, basic difficulties
revolve around the fact that WTMA does not
have any status as a landowner, uncertainty
with respect to the implications of native title,
lack of certainty as to what constitutesa CMA
and what is required in its development, and
general funding cutbacks

There have been some successful agreements
based on meeting Bama needs for assistancein
policy development. The Authority has
provided both in-kind and financial support to
Bama Wabu in its ongoing organisational and
policy development

3. Social Justice Package
RAN and WTMA to present ajoint position to
relevant government agencies for endorsement
package to advocates the value of joint
management arrangements in addressing
native title issuesin WTWHA

Draft document produced by WTMA

Process of ongoing development of the draft
appears stalled. The draft package was
provided to RAN for their input.

5. Listing of WHA on cultural grounds

The Authority to collect information and
support research re. Listing of the WTWHA
for its cultural values

The process has continued on an ongoing and
protracted basis since this policy was first
endorsed but without much in the way of
tangible results.
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The cultural information collected is to remain
the property of the people it was collected from

The WTMA funded Titchen Report identified
process and options for re-listing. However,
this report can only be seen as a first step in
the overall nomination process.

To date there is till no comprehensive
assessment of the region's cultural values.
Funding by DEST isto be considered after the
handing down of the Review. Ministerial
Council will consider re-listing only after a full
and comprehensive assessment is made.

Bama are ill firmly committed to cultura re-
listing.

8. The Authority will convey to Ministerial
Council, Aboriginal interests in seeking
statutory protection of Aboriginal cultural
heritagein the WTWHA.

8. (a) In developing TOR for the Review, full and
serious consideration will be given to the issues
raised in Sutherland’s (1992) report.

Incomplete.

Completed
(199643).

see TOR 13 report in Yarrow

12. Effective Communication

The Authority will examine and implement
effective means of transferring knowledge
about policy decisions to affected Aboriginal
communities

The ARMP (in its various forms over the
years) has developed, often in conjunction
with Bama and other departments, a number of
innovative and successful strategies.

However there is dtill a significant
communication problem between programs
within WTMA which means that not all
relevant issues and policy decisions are readily
being passed onto Aboriginal communities
and representative groups (or passed onto
relevant stakeholders within the Authority).

13(a) Conflict Resolution

Resolve conflicts over policy, planning,
program and joint management issues
constructively and fairly, within constraints set
by Primary Goal. Authority may seek
assistance of professional conflict resolution
experts

13(b) Reconciliation:

The Authority is committed to constructive
involvement in any “reconciliation process’
established by the Government

Mixed record of successes and failures to date.

However, the removal of the Division 5 native

title provision from the Wet Tropics Plan by
Ministerial Council and the perceived inability
of the Plan to provide a proactive management
response to cultural heritage and native title
issues may prove to be a real test of the
Authority’s commitment and ability to resolve
conflict.

The Bama Wabu report (1996) cited this policy
as not being implemented.

“Reconciliation” is a very subjective concept,
making it difficult to evaluate. It could also be
readily argued that the Authority is committed
to current government policy on reconciliation.
Suffice it to say that Bama are looking for a
more proactive stance from WTMA, and in
general terms, the perspective amongst
relevant Aboriginal groups is that no where
near enough is being done.

15. The Sutherland Report
The Authority will explicitly review the Sutherland
(1992) recommendations within the process of

The recommendations of the Sutherland report
are in many ways superseded by the passage
of the Native Title Act and the *Wet Tropics
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drafting the Wet Tropics Plan

Act.

One of the most significant aspects of the
Sutherland report was the demonstration of the
likelihood of native title surviving over alarge
proportion of the WTWHA and the need to
shape management to accommodate this fact.
The drafting of the Wet Tropics Plan has seen
it meet the ‘freehold test’ and thusit stands as
a‘permissible future act’ under the Native Title
Act (see Yarrow 1996a; TOR 13 report).
However, the Plan appears not to have taken
on the full significance of native title as an
important management issue (see Yarrow
1996b; TOR 14 report).

16. Selection Criteria

In its recruitment practices, the Authority will
recognise expertise in Aboriginal or related joint
management issues as desirable for selected
positions

Position descriptions and selection criteria are
now being rewritten as new vacancies arise in
relevant positions within the Authority to
reflect the need to be able to work with
Aboriginal people according to the duties of
the particular position in question.

17. Cross-cultural Training and Ongoing
Contact:

The Authority will make efforts, where possible, to
encourage long term continuity of contact
between Authority staff and various Aboriginal
groups. It will make cross-cultural training
available to relevant staff, Board and committee
members.

The goal of long term continuity of contact has
not been met because of inadequate
resourcing and security of employment of part-
time Community Liaison Officers.

Cross-cultural training has been made available
to relevant staff. More could be done through
fidd visits to appropriate Aboriginal
communities and organisations to make similar
opportunities available to Board and
Committee members

18. Aboriginal employment:
The Authority will make every effort to employ
local Aboriginal people

Again the success of the implementation of
this policy is open to interpretation. Despite
positive strategies within ARMP there are still
no permanent or even full-time Aboriginal
people employed within WTMA. The CLOs
express concern about job security and the
part-time nature of their contracts.

There is no adopted official employment and
training strategy in WTMA, DoE, or DNR.

19. Commitment to Localised Agreements:

The Authority will foster within all relevant staff a
commitment to establishing localised joint
management agreements

Awareness of this policy, and acommitment to
its intent is not always apparent across all
WTMA programs.

Part of the problem has been that thereis still a
great deal of confusion and uncertainty about
‘management agreements’. Secondly thereis a
significant communication and coordination
problem between programs, and a tendency to
isolate Aboriginal issues within the ARMP.

20. ‘Aboriginal Issues Unit:

The Authority will seek to establish some form of
specialised Aboriginal Issues Unit. This Unit
would have a specific function such as facilitating
the actual process of local Aboriginal input into
joint management agreements and into the
legislative, policy and planning aspects of

Unit established.

A reappraisal of resourcing needs will be
required if Authority and other relevant
agencies act upon the Interim and Fina
Agreement proposal of thisReview.
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| Authority and relevant Federal/State activities
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21. Budget Allocation:
The Authority will aim to maximise the budget
alocation to Aboriginal issues to aminimum of 5%

The figure is currently sitting at approximately
8% (source: Corporate Services)

A reappraisal of this figure will be required if
Authority and other relevant agencies act
upon the Interim and Final Agreement
proposal of this Review and as native title
holders possibly gain greater leverage in the
management stakes.

22. 5% Costing Component:

The Authority will continue to encourage, where
appropriate, al non-Aboriginal project funding
recipients to build a 5% costing component into
their proposals that address Aboriginal issues.

I mplementation has been largely haphazard.

Once again awareness and a clear
understanding of the policy has limited its
implementation.

Both Policy 22 and 23 require communication
and clarification (eg. through the development
of guidelines and examples) particularly at
budget formulation time

23. Aboriginal Project Funds

The Authority will establish a clear and well
timetabled system of calling for submissions,
assessing, and offering Aboriginal project funds.
Aboriginal people will be invited to be involved in
recommending funding prioritiesto the Authority.

Since its establishment, Bama Wabu have been
involved in recommending budget priorities for
the ARMP.

There is a need for a ‘plain-English’
information kit explaining budget cycles,
timelines, application requests, selection
criteriafor identifying priority areas etc. Thisis
particularly important if Aborigina people are
to get equity in access to grants and CMA
dollars.

By the same token there needs to be a more
transparent and accountable statement of how
funding priorities are identified, which includes
the development of these criteria.

24. Communicating Funding Arrangements:
The Authority will provide communities with
information on:

Types of projects that may be funded
Funding conditions
Budget/submission cycles

Implementation appears to have become much
more ad hoc over last two years; athough
recent drastic budget cuts (1996-1997 financia
year) meant that little funding was then
available anyway.

All programs, not just the ARMP, need to
improve their communication processes

25. Adequate Project Acquittal:

As in the case of all other Authority projects the
Authority will check that Aboriginal organisations
have sufficient support and monitoring systemsin
place to acquit their project funding before
providing funds.

Significant changes have recently been made
to CLO contracts to accommodate problem
areas identified by auditor

Similar changes are being made to contracts in
other project area as they come on board.

26. Clear Contract Agreements:

Similarly, when funding Aboriginal communities,
the Authority will establish clear contract
agreements and systems to monitor and enforce
contract conditions

Ongoing (see above)

27. Funding for
Organisations:
The Authority will, where appropriate, direct
funding for Aborigina community projects to
incorporated community organisations

Incorporated Community

In place
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28. Funding and Community Planning:

The Authority will ensure that Aboriginal project
funding is provided, where possible, within the
context of clear community and project plans.

Slowly happening, but needs to be supported
in amore coordinated manner across programs

29. Strong LinksasaBasisfor CMAs

The Authority will continue to develop direct links
with individual Aborigina social and interest
groupings. These linkages will create a firm basis
on which cooperative management agreements
that focus on particular parcels of land or regions
can be achieved

It has been shown that strong links are only
able to be developed where time and resources
permit. Basically, the CLOs are inadequately
resourced in terms of employment hours to
meet this policy requirement. Strong links have
only been developed with a few Aboriginal

groups within the WTWHA.

Some Aboriginal groups are not in a position
to be able to develop strong links with the
Authority (or other government agencies)
simply because they do not have the time or
the resources to do so.

Despite the good intentions of staff in some
programs CMAs still remain an unknown and
untested quantity with Rainforest Aboriginal
people. They also remain an unknown quantity
with ARMP staff, and this is a significant
limiting factor.

33. Specific Strategiesand Policies:

The Authority will continue to develop specific
Aboriginal issues strategies and policies, in liaison
with Aboriginal groups, and other relevant
landholders. Written reports and similar material
prepared in this process will be made available to
Aboriginal people. Culturally sensitive material will
be considered to be owned by the relevant
Aborigina community and the Authority will not
release or act upon such information without
permission.

Protection of culturally sensitive material partly
in place; a more formal approach to storage
and indexing is required

There needs to be greater identification of
policy needs and an appropriate commitment
of time and resources to negotiated policy
development.

New policies or guidelines need to be better
communicated across the range of WTWHA
communities; at the moment attention is being
concentrated on just a few groups. This has
obvious resourcing implications

34. Aboriginal I ssues Strategies:

Where appropriate, the Authority will support the
development of Aboriginal Issues Strategies. In
the short term, these may include:

(@) a Cultural Heritage Strategy for the Wet
Tropics

(b) aProtocol or Code of Ethics for consulting and
liaising with Aboriginal peoplein the Wet Tropics
(c) an Aborigina Ranger Training and
Employment Strategy involving Cairns TAFE,
DEH and DPI Forest Service [now DNR]

(d) research concerning traditional ownership and
management of landsin the Wet Tropics

In overal terms, any attempt at implementation
has produced only minimal tangible outcomes

(a) Cultural Heritage strategy now the Cultural Re-
listing or Renomination strategy. Possibility of a
detailed cultural heritage assessment in 1998-1999
financial year, subject to DEST locating funding.
(b) Strategy developed; but final document
generally seen as too wordy and complicated ie.
Not user-friendly. Strategy sits on the shelf.

(c) No formal or coordinated strategy has been
developed. DoE has produced a draft document
that has not been endorsed or implemented

(d) WTMA is continuing to access whatever
material is available eg. Native title clam maps
from DNR. However the role of researching
traditional management of land may better lie with
Land Councils, with WTMA being provided with
any relevant and appropriate findings

35. Traditional Knowledge and the Scientific

Implementation only partial and haphazard
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Community:

The Authority will establish a platform upon
which improved linkages between Aboriginal
traditional knowledge and the scientific
community can evolve. This may include:

(@) encouraging the setting up of an
ethnobotanical research unit, perhaps in the
TREM CRC

(b) being responsible for bringing Aboriginal
concerns to the attention of the CRC and
facilitating Aboriginal involvement in future CRC
conferences

(c) supporting  projects dealing  with
ethnobotanical issues, but ensuring that there is
negotiated Aboriginal community support for the
research

(@) Not established although there have been
recent preliminary discussions

(b) Only minimal contact with CRC in relation to
Aboriginal concerns. Aboriginal presentations
and workshops at 1996 ‘Tropical Forests
Conference.

(c) Financial support of Kuku Yalanji Fire Study
(Rosemary Hill). No other recent projects
identified. In the early 1990s WTMA funded a
number of anthropological, archaeological, and
ethnobotanical projects.

36. CMAsasbasisfor Joint Management:

The Authority agrees that joint management in the
Wet Tropics should revolve around the
development of legally binding and fair
cooperative management agreements amongst
stakeholders

It is important to note that this particular
approach falls far short of Bama expectations
for *joint management’. CMAs do not provide
Bama with the decision-making powers they so
desire (especialy in the context of permits).

Many Bama see CMAs as a ‘beads and
mirrors’ approach (ie. tokenistic) to the
negotiation of meaningful shared management
arrangements.

There have not been any CMAs developed to
date with Aboriginal interests.

37. Coordinating and Facilitating CMAs:

The Authority will seek to play an important role
in coordinating and facilitating the negotiation of
cooperative management  agreements. The
Authority will adopt a flexible approach for
establishing cooperative management agreements,
allowing agreements to reflect differing local
circumstances.

No CMAswith Aboriginal people are currently
in place for any tenurein the WTWHA.

DoE are currently developing an agreement for
Barron Gorge National Park. WTMA has
played only avery minor rolein this project

This Review is recommending that WTMA
plays an integral role in developing and
implementing a staged Interim and Fina land
management Agreement for the WTWHA.
This is not strictly speaking a CMA as
provided by the Act and the Wet Tropics Plan.

The big issue is the need for WTMA to be
able to broker a more coordinated, consistent,
and effective approach to WTWHA
management across all tenures in a bid to
facilitate an improved and more meaningful
approach to Aboriginal involvement.
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Appendix 1b

Tablell. A commentary on the ‘joint management’ policies not formally
endor sed by the Wet Tropics Board in 1994 following
recommendationsarisng from the Daleand Lanereports (both
1993).

Note

The numbers gppearing in the ‘POLICY’ column relate to a specific recommendation from
Dale (1993) identified by that particular number. For further commentary (particularly from
an Aboriginal perspective) on WTMA ‘joint management’ and other policy issues refer to
BamaWabu (1996).

The following recommendations were regjected or put ‘on hold by the Board at Board
Mestings 13 (19-20 Aug. 1993) and 14 (14-17 February 1994)

POLICY REVIEW COMMENTARY

4. Native Titleand Wet TropicsBill Rejected by virtue of the fact that this was the
The Authority should ensure that the Wet responsibility of the Minister and not the
Tropics Bill does not affect Native Title Authority to make such an undertaking.

The Authority is bound by a ‘whole of
government’ approach to native title issues,
with the QId Dept. of Premier and Cabinet
being the lead agency. WTMA has not been in
a position to independently determine its own
policy and direction with respect to native title.

6. Recommendation to Ministerial Council to:

notify Aboriginal groups of any decision to
appoint an Aboriginal person to the Board

seek advice from Aboriginal groups for a
suitable person

select a person from the Wet Tropics Area

Recommendations made to WTMC and duly
noted.

Urgency overtaken by appointment of Noel
Pearson to the Board

However, the process of selection of any
replacement Aboriginal Board member is far
from transparent. Thereis aneed to negotiate a
clear and accountable process with Rainforest
Aboriginal people.

7. Review of Management Scheme:

The Authority to relay to Ministerial Council
the view of the Rainforest Aboriginal Network
that Aboriginal people should make up 50% of
the team for the review of the Management
Scheme

Relayed to WTMC; but overtaken by events
ie. The postponement of the Review

Instead a separate review of Aboriginal
involvement in the management scheme was
proposed (viz. The Review of Aborigina
Involvement in the Management of the Wet
Tropics World Heritage Area).

The Review has an all Aborigina steering
committee

9. Review of Management Scheme:
The Authority to relay to Ministerial Council the
need to:

review Aboriginal representation on the
Community Consultative Committee

include the Joint Working Group (or
equivalent) as part of the new agreement

As above identified as TOR 11 of the

Review
See recommendations this report
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10. Review of Management Scheme:
The Authority to relay to Ministerial Council the
need to:

review Aboriginal representation on the
Scientific Advisory Committee

Asabove

11. Review of Management Scheme:

The Authority to recommend to Ministerial
Council the need for the steering committee to
consult with Aboriginal people, landholders &
interested groups in assessing effectiveness of
the management scheme

As per commentary for recommendations 7, 9,
10

14. Joint Management as Fundamental Principle
of Wet TropicsPlan:

The Authority should promote joint management
as a fundamental principle within the Wet Tropics
Plan and in any ongoing process of
implementation, monitoring, and review of the plan

Proposal was originally placed ‘on hold’
pending further discussion with Joint Working
Group.

In effect the Authority’s conservative view of
‘joint management’ ie. ... ‘ a cooperative
approach to land management and planning
which recognises both the responsibilities
and interests of the Authority, primary
landholders and recognised traditional
custodians of land’ is a key feature in the Plan
through the CMA mechanism. However, as
previously suggested, CMAs are afar cry from
what Bama are looking for as a joint
management mechanism.

Thus the intent of recommendation 14 from
Dale (1993) has clearly not been met. However,
it must be remembered that it was never
formally endorsed by the Board.

30. Land and Natural Resource Management
Office:

The Authority should, if requested, assist the
broader Aboriginal community to establish a
credible community-based Land and Natural
Resource Management Office that seeks to
operate in accordance with the 3 broad joint
management principles outlined in the discussion
paper (ie. Dale 1993).

Originally placed ‘on hold’ pending further
information and discussion with Joint Working
Group. Does not appear to have been formally
considered further.

The ‘3 broad joint management principles are
essentially basic principles for equitable and
meaningful negotiation (see section 2.3.6.3 this
report) and should be formally adopted by
WTMA as part of its approach to negotiation.
This is particularly important given the main
recommendation from the Review to proceed
towards the negotiation of a Regional Wet
Tropics Agreement.

Any support for a community-based Land and
Natural Resource Management Office needs to
be a coordinated effort from WTMA, DoE, and
DNR, and local government.

31. Planning Principles:

The Authority should adopt a number of basic
principles (see origina Dale report) in its Regional
and Strategic | ssues planning

Originally placed ‘on hold'. There was general
agreement by the Board on the basic thrust of
the recommendations, but some rewording was
deemed to be required.

A dlightly redrafted version was produced but
does not appear to have been formally
reconsidered by the Board.

The Bama Wabu report (1996; pp. 49-50)
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suggests that only 2 out of the 13
recommended planning principles have been
effectively followed through with by the
Authority)

These principles, with some modifications, are
revisted in this current report in the
discussion on ‘Principles, Guidelines, and
Protocols’ (section 4.4 thisreport).

32. Empower ment:

The Authority should play arole in ensuring that
disempowered land use interests, such as
Aborigines, are involved in non-Authority based
environmental planning processes in the Wet
Tropics (eg. Integrated Catchment management,
Environmental and Social Impact Assessment,
Local Authority Planning, Regional Planning etc.)

This recommendation was rejected in its
present form; no apparent reworking occurred.

Redlistically the Authority is already hard
pressed (particularly — with  respect to
resourcing) to fulfil its own obligations
towards Aboriginal communities under existing
legislation and within its own areas of
responsibility. Other areas may more
effectively be the responsibility of land
councils, ATSIC, and other state governments
such as the Dept. Family Youth and
Community Care (in the case of environmental
and social impact assessment).

38. Joint Management Development Principles:

The Authority should adopt a number of
principles in relation to the development of
joint management agreements.

As the likely facilitator of negotiations on
matters relating to Aborigina management
needs, the Authority should take account of
the interests of those Aboriginal groups who
have been dispossessed, and who do not
enjoy titleto their traditional lands

Joint management strategies adopted by the
Authority should be facilitated to ensure fair
planning processes and outcomes

DEH and the Authority should cooperate in
the development of agreed approaches and
protocols for the development of joint
management agreements

To respect Aboriginal social systems, the
Authority should recognise the pre-eminence
of elders and Aborigina Councils in any
negotiations concerning traditional lands

Communities should be empowered to
understand the role of various agencies and
players who are likely to play arole within the
joint management process.

Originally placed ‘on hold. A dlightly
redrafted version was produced but does not
appear to have been formally reconsidered by
the Board. There is no record of further
discussions with the DG of DEH.

DoE maintain responsibility for the
development of management agreements for
protected areas.

It is essential that any negotiation of
agreements across tenures within the
WTWHA areas is undertaken in a coordinated
manner through a negotiating team
representative of all the relevant government
landholders. The‘Aboriginal’ negotiating team
aso needs to be a coordinated and
representative body, sufficiently resourced to
enable full and equitable involvement in the
process.

The issue of dispossession needs to be
considered further, particularly in the light of
possible amendments to the Native Title Act,
and the potential loss of certain rights and
interests. Currently both the Wet Tropics Plan
and the Act refer to the need to consider the
interests of Aboriginal people apart from
native title holders who have an interest in, or
are particularly concerned with the land.

The majority of Aboriginal people do not have
a clear understanding of the roles and
responsibilities of the various state agencies
with respect to both day-to-day and ‘bigger
picture’ policy issues. It is essential that the
ARMP within the Authority undertakes the
need for clarification as one of its priority roles.
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Aboriginal groups need to be clear about some
of the ‘ground rules’ and what the interests of
the relevant parties are before they can
equitably participate at the negotiation table.
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Appendix 1c

Recommendationsfor a Review of WTMA Policy on Aboriginal | ssues

The following recommendations are drawn from the commentary in Tables| and 1l above.

They serve to provide a bass for the revison and ongoing development of WTMA policy on
‘joint management’ and other related Aboriginal issues.

The figures in brackets relate to both endorsed WTMA policy (Table 1) and those original Dde
(1993) recommendations formally rgjected or put on hold by the WTMA Board (Tablell).

CMA Palicy (2/29)

That clear guidelines be established for WTMA gaff involved in identifying potentid CMA
opportunities, responding to requests from Aborigina groups wishing to enter into a CMA,
or actudly developing CMA proposas.

That these guiddines provide:
- advice and direction on ndtive title issues
acheckligt of al issues to be considered and precautions to be taken
an overview of priority CMA areasfrom aWTMA perspective including an account of
wha WTMA would be looking to gain from aCMA.

That funding rom WTMA to Aboriginal groups not be redtricted to forma CMA proposals
but continue to so occur in the form of grantsto cover other rlevant issuesincluding:
- policy development
workshop facilitation
community development planning
culturad heritage protection, interpretation, and assessment (in keeping with the
possihility of liging on cultural grounds, and obligations under Article 4 of the World
Heritage Convention)
assgance with community ranger training and community education and awareness
programs.

Cultural Heritage Assessment (5)

That the Commonwedlth Department of Environment Science and Technology (DEST) fund
a comprehendve culturd heritage assessment of the WTWHA in the 1998-1999 financid
year in keeping with the principles of the assessment proposal devised jointly by WTMA and
DoE, as presented to Minigerid Council in June 1997, and in keeping with the
recommendations from the Sarah Titchen renomination strategy report.
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That aforma agreement describing a clearly defined set of protocols and procedures for the
collection and sorage of culturd heritage information be jointly developed with relevant
Aborigina groups and relevant State agencies. The bottom-line principle of such an
agreement remains Bama ownership of culturd information and Bama control over access
and use of this materid.

M anagement Agreements (2/13)

In the spirit of reconciliation and as a means of meeting existing and future cultura heritage
protection and native title obligations (as defined by common law and ndtive title legidation)
that the WTMA (as wdll as rlevant state and local government agencies) fully commiit to the
negotiation of an Interim and then the Find (Regiona Wet Tropics Agreement) as proposed
by the Review.

Community Liaison Officers (17/18)

That improved resourcing and employment security be provided to the WTMA Aborigind
Community Liaison Officers in order to meet the origind policy god of long-term continuity
of contact between Authority staff and various Aborigind groups.

Cross-cultural training (17)

That more effective and worthwhile cross-culturd training be afforded to WTMA advisory
committee and Board members. That this training be undertaken in part through field trips
and community vigits on terms acceptable to host Aborigina groups.

That relevant WTMA gaff, in addition to being afforded opportunities to attend forma cross-
culturd training courses, also participate in collaboretive field exercises'studies with host
Aborigind groups where atwo-way exchange of knowledge takes place.

Budget allocation (20/21/22/23/28)

That the Authority should review its minimum budgetary dlocation to Aborigina issues
currently set at 5% to take into account the costs involved in the negotiation of the proposed
Interim and Fina (Regiona Wet Tropics Agreement) and any other additiona management
requirements (such as the need for CMA development or the funding of permit referra
mechanisms) as ndtive title holders or other Aborigind people with an interest in the region
gan greater leverage in the overal management stakes.

That policies reating to budgetary processes be clarified and more effectively communicated
both within and outsde of the Authority so as to improve the effectiveness of thear
implementation.
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That the Authority should continue its ongoing funding support for Bama Wabu given thet this
organisation is regarded as the most cost effective way of ensuring a coordinated and

empowered Aborigind voice in the management and negotiation stakes. Funding levels for
Bama Wabu should be reviewed in line with any increasing demands on the organisation for
greater involvement in WTWHA management processes.

That the Authority develop and distribute a ‘plain-English’ information kit explaining budget
cycles, timdines, application procedures, priority funding aress (ie. what the Authority is
looking to gain from any financid or ‘in-kind’ provison of service) etc. in relaion to any
sources of WTMA funding (including CMAS) to Aborigina groups.

Bama Wabu (29)

That the Authority continue to support Bama Wabu as a peak representative and
coordinating body.

Protection of culturally sensitive material (33)

That the Authority negotiate an agreed gpproach with Rainforest Aborigind people to the
use, accessrights, and storage of culturaly sengtive materid.

That the Authority continues with the policy that culturdly senstive information belongs to the
relevant Aborigind community and that the Authority will not release or act upon such
information without permission.

CRC TREM (35)

That the CRC for Tropical Rainforest Ecology and Management, where appropriate, adopt a
more proactive gpproach to the use of traditional ecological knowledge in its research,
monitoring and advisory role.

To this effect any flora and fauna surveys, or any ecological research should incorporate an
indigenous knowledge component with discrete funding.

That a CRC TREM research ethics committee implement appropriate research protocols
based on the Bakanu principles (see section 4, this report) that include, among other things,
intellectua and culturd property rights protection and gppropriate Aborigina communication
and consultation principles.

Interim and Final (Regional Wet Tropics) Agreements (36/37/38)

That the Authority move beyond the previous policy endorsng CMAS as the underlying
framework for ‘joint management’ towards a podtion of developing more substantial
management arrangements with Rainforest Aborigind people
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That the Authority support the notion of a staged Interim and Find (Regiona Wet Tropics)
land management agreement between relevant government agencies and Ranforest
Aborigina people for the WTWHA as the basis for providing much of the shared decison
meaking outcomes that Rainforest Aborigina people are looking for.

That the Authority play an integra role in developing and implementing these agreements, in
full cooperation with relevant land management agencies and Aborigina groups and ther
representative bodies.

To this effect the Authority should be sufficiently resourced by both State and
Commonwedth governments, and have the full in principle support of dl the relevant parties
to the proposed agreementsin order to undertake this coordination and facilitation role.

That any negotiation of agreements across tenures within the WTWHA aressis undertaken in
a coordinated manner through a negotiating team representative of dl the relevant government
land managers.

That the Aborigina negotiating team aso needs to be a coordinated and representative body
(with the mgority support of Rainforest Aborigina people), sufficiently resourced to enable
full and equitable involvement in the agreement negotiation process.

To this effect the Authority should, as part of its coordination and facilitation role, identify
possible funding sources to sufficiently resource the * Aborigind negatiating team’.

That the rdevant State and Commonwedth Departments give urgent commitment to
identifying funding for the Interim Negotiating Forum facilitator pogtion (to ke located as a
contracted position within Bama Wabu) as given in principle support by the Wet Tropics
Board at meetings 23 and 24.

Aboriginal Board Member (6)

That the Commonwedth undertake a more transparent process for the sdlection of its
Aborigind Board member that is open to the scrutiny of Rainforest Aborigina people.

That Rainforest Aborigina people through Bama Wabu (or its equivaent) be afforded the
opportunity to provide a nomination(s) for the Board position.

‘Protection Through Partner ships’

That as amaiter of priority WTMA implement the ‘ Aborigind issues’ policiesidentified in the
‘ Protection Through Partnerships’ document.
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Appendix 2a
A summary of the Conference Proceedings “ Aboriginal Intellectual and Cultural

Property: Definitions, ownership, and strategiesfor protection” - The Julayinbul
Conference.

Julayinbul Conference Proceedings

No officid working definition.

Rainforest Aboriginal Networ k Delegates

The delegates mainly talked about the knowledge of their country, thet cultura heritage Stes
need to be protected and that their rights to hunt and gather in forest areas are redtricted by
Nationa Parks and Department of the Environment.

The impact of tourism operations on culturd heritage was of concern. Exploitation,
misgppropriation and use of cultural heritage knowledge by tourism operators was an issue
rased. This included the financid benefits that non-Aborigina tourist operators make from
telling stories and making and sdlling artefacts.

Ownership of intellectua property - David Buchanan: ‘We do atak with the tourists on bush
tucker and bush medicine and some dories. We tdl them what they shouldn’t take away
from the Gorge' (p 25).

Issues of deveopments destroying and disturbing culturd heritage sStes. Including
infrastructure and essential service development (David Buchanan, p 25).

“ We're not hereto define - just to provide aframework’ (p 29).

Julayinbul Statement on I ndigenous I ntellectual Property Rights

Key Points

“ Indigenous people share a unique spiritua and cultura relationship with Mother Earth which
recognises the interdependence of the total environment and is governed by the natura laws
which determine our perceptions of intellectud property”.

“ Inherent in these laws and integrd to that rdationship is the right of Indigenous Peoples and
Nations to continue to live within and protect, care for and control the use of that
environment and of their knowledge’.

“ We are cgpable of managing our intellectual property ourselves, but are willing to share it

with dl humanity provided that our fundamenta rights to define and control this property are
recognised by the internationa community”.
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“ Aborigind intellectud property is an inherent indienable right which cannot be terminated,
extinguished, or taken”.
Unauthorised use of intellectua property is prohibited.

Declar ation Reaffirming the Salf Deter mination and | ntellectual Property Rights of the
I ndigenous Nations and Peoples of the Wet Tropics Rainforest Area.

Most of this declaration discusses inherent rights in relaion to culturd heritage in wet tropica
forest areas, including rights of salf determination, rights to hunt and gather and rights to maintain
spiritual and ceremonid practices. Mentions joint-management agreements.

Key Point

“ That the intelectud property of the Indigenous Nations and Peoples of the Wet Tropics
region includes and has dways included the ability to discover and make what they deem
gppropriate use of new knowledge derived from their totd environment: such as the
discovery of new genotypes and the right to control subsequent use of and access to the
genetic make-up within the flora and fauna of the forests’ (point 5).
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Appendix 2b

Relevant issues from Janke T. (1997) “Our Culture, Our Future. Proposals for the
recognition and protection of Indigenous cultural and intellectual property” Australian
Ingtitute of Aboriginal and Torres Strait Idander Studies, Canberra.

Working Definition of I ndigenous I ntellectual and Cultural Property Rights

“Indigenous Culturd and Intelectuad Property” refers to Indigenous Peoples rights to their
heritage. Heritage comprises al objects, stes and knowledge, the nature or use of which has
been transmitted or continues to be transmitted from generaion to generation, and which is
regarded as pertaining to a particular Indigenous group or its Territory. Heritage includes:

Literary, Performing and Artistic Works (including songs, music, dances, stories, ceremonies,
symbols, languages and designs)

Scientific, agriculturd, technicd and ecologica knowledge (including cultigens, medicines and
the phenotypes of flora and fauna).

All items of movable culturd property
Human remains and tissues

Immovable culturd property (including sacred and higtoricaly sgnificant sites and burid
grounds).

Documentation of Indigenous Peoples heritage in archives, film, photographs, videotape or
audiotgpe and dl forms of media

Janke, 1997, p 25, AIATSIS.

Thisworking definition has been adopted for the purposes of research and consultations.

What arethe major concernsfor indigenous people outlined in the Janke Paper ?

Appropriation of | ndigenous Arts and Cultural Expresson

Appropriation of indigenous arts and certain forms of culturd expresson: performing, musical
and artigtic works including indigenous works, designs, motifs, symbols, artworks, songs,
stories and dances. This expresson and imagery is absorbed and marketed as part of the
Audrdian identity. There is concern that these artforms are used without the prior knowledge
and consent of the indigenous artist or artist’s community (p 27-28).
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Appropriation of words or languages for use in nor+indigenous businesses is consdered by
some as exploitation and false advertising * (p 28).

Use and reproduction of secret/sacred materiad for commercia purposes - shown to
Inappropriate/unauthorised people (p 28).

Appropriation of | ndigenous K nowledge

Traditiond knowledge of plants, animds and the environment is ‘used and misused by
stientists, medica researchers, nutritionists and pharmaceutica companies for commercia
gan’. Once aplant and its properties has been identified a pharmaceutical company takes out
a patent on that plant. This ignores input of traditiona knowledge, (see example of
Smokebushin W.A, p 28).

Traditional knowledge is regarded as common heritage and not as a ‘commodity’ for
commercid exploitation. It is dso the knowledge of a particular individua or group within
indigenous societies (p 28).

Exploitation of information given to researchers concerning the nutritional value of bushfoods
(p 29).

Appropriation of Cultural Objects

Movable cultura property such as artefacts and carvings are held by museums, universities
and gdleries. Indigenous people fed that alot of this materia was taken without ‘free and
informed consent’. Some people dso fed that it is inappropriate for these indtitutions to hold
these objects. The objects are seen as part of living culture and not as items to be preserved

(p29).

A number of indigenous peoples remains ae hedd by museums and other collecting
inditutions. Concerns are related to spiritual beliefs that a persons spirit will not rest until it is
‘returned to its ancestral home and given the last ritesin accordance with tradition’ (p 29).

Concerns dso relae to these inditutions failing to disclose information and documentation
regarding their collections of remains (p 29).

Concern about lack of control over the ‘use of genes and tissues in genetic testing and
screening projects such as the Human Genome Diversity Project’ (p 30).

Access and M anagement to land and sites

The ‘unauthorised and ingppropriate use of traditiond dtes and land is a mgor issue for
indigenous people’ together with the lack of consultation regarding access to these Stes.

8 Quandamooka Lands Council Aboriginal Corporation’s Submission to Stopping the Ripoffs.
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‘Lack of conaultation in relation to the tourism industry, conservation, management and
presentation of stesis another concern’ (p 31).
Documentation of Indigenous Peoples Cultures

The man issue with documentation of culturd heritage by: non-indigenous film-makers,
anthropologists, researchers, archaeologigts, government officids is that it is not owned by
indigenous people. A lot of this information is stored in archives, museums etc. This also
brings up issues of control. Aborigina people often do not have a say in how this materid is
‘represented, accessed, used and disseminated’ (p31).

Recording of Oral Tradition on Film and Audioctape

Persons responsible for transcribing ord Stories, information or knowledge are granted
copyright over that materia. A person that records or audiotapes a story or dance is
recognised as owning that film or tape. Problems occur when the story or information is used
or released in ingppropriate ways or methods (p 31).

Recor ding of | ndigenous M usic

There are concerns regarding recordings of songs and traditional music where indigenous
musicians are not paid roydties for their recordings (p 32).

Impact of New T echnology

The growth of new technologies like CD ROM, the Internet and other on-line servicesraises
issues of protection. Indigenous people are concerned of use of indigenous materid by non
indigenous people (p 32).

Creation of Databases

Cregtion of databases of indigenous cultural material held by government departments,
univerdties, museums and archives raises issues relaed to control over the ‘collection,
adminigration and didribution of databases..tha must be addressed” (Audrdian FIm
Commission in Janke, 1997,p 33).

Use of I ndigenous Designs and Styles by Non-I ndigenous Artists

Non-indigenous artists and grgphic designers use indigenous designs and images in ther
artwork - sdling it as authentic Aboriginal work. Raises issues of gppropriation of Aborigind
imagery (p 33).

Use of Indigenousimages by other | ndigenous Artists

Appropriation of indigenous art styles, stories and themes by other indigenous artists not
associated with that area (p 34).
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Mideading L abdling on Products

Labdsthat claim that the product is ‘authentic’; of *Aborigina style' or that royaties are paid
to artists who designed the products (p 34).

I mported Goods being Passed Off as Authentic

Boomerangs and didgeridoos are manufactured in countries where there are no copyright
laws and then sold as authentic itemsin Audiralia. As these items can be mass produced they
can be sold at chegper prices than work done by Aborigina people. The buyer beieves they
are buying genuine work (p 34).

High Resale Value of Artworks

If an artwork appreciates in value through resde the atist does not receive any benfit (p
34).

Fraudulent Representations of Artworks

Works that are sold by art and antique dedlers that are not painted by indigenous artists or are
not as old as aleged. Issues of origin and the illega procurement of some artworks and artefacts
are of concern (p 34).

Key Reform Options

The mgor reforms outlined in the Janke report are possible legidative amendments to
gopropriate Acts or Legidation. These include the Copyright Act, the Designs Act, the Patents
Act, the Trade Maks Act, Culturd Heritage Legidation, Museums and other Culturd
Ingtitutions Legidation, Archives Legidation, the Native Title Act and Broadcasting Laws.
Common eements or problems with current legidation:

* Focuses on individua rights as opposed to collective rights of ownership and control.

* Focuses on commercid interests.

* No financia benefits, compensation or roydties to indigenous people.

(see page 47 for agood comparison of differing notions of Intellectua Property)

The legidative responsibilities and scope of the Wet Tropics Management Authority
does not enable direct influence or power over amendments to these Acts. The best
possible way to incorporate Indigenous Intellectual and Cultural Property Rights into

the day to day operation of the Wet Tropics Management Authority isthe adoption of
a Code of Ethicsfor researchersor field workers and an information kit for Aboriginal
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people outlining their rights, obligations and the issues to be aware of when working
with scientists, resear chers, academics, anthropologists, ar chaeologists etc.

Other suggestions that Janke includes are:

Code of Ethics: Ethica guiddines and codes of ethics may set sandards for appropriate
and acceptable behaviour for researchers and practitioners. Although not legally binding ‘may
ingoire voluntary compliance and foster equitable partnerships between indigenous
communities and those using their intellectual and culturd property’ (p89).

Government Policy: Government departments should adopt policies that recognise
indigenous peoples ‘rights to own and control their culturd heritage’ (p87).

Biodiversity Contracts. In regard to the aspirations of indigenous people, the goas of

consarvation and sustainable use of genetic resources Woodliffe believes that certain matters
have to be subject to clearly defined deeds and regulations (1995 in Janke, p 79). Woodliffe
highlights issues such as “Who determines access to resources and on what terms? ; How
would compensation be caculated for dl those who have invested in the discovery, use and
continued existence of genetic resources? (in Janke, p 79).

In regards to ethno-botancid samples informed consent is of primary importance.

Keeping Places: Nationa Keeping Place (ATSIC suggestion) and a nationd network of
keeping places. This idea is in line with the decentrdisation of collections into community-
based indigenous museums or keeping places (p 82).

Medical and Scientific Research Guideines. Nationd Hedth and Medical Research

Council have produced ethical guiddines for indigenous research. (See Bakanu Draft
Statement of Principles) (p 89).
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Appendix 3

Extract from “Protection Through Partnerships’ outlining WTMA policy and proposed
actionsin relation to Aboriginal issues within the WTWHA (WTMA 1997; pp 26-
28)

14 Aboriginal involvement in management

DESRED OUTCOME...
The desired outcome is recognition and appreciation of rainforest Aboriginal culture and
meaningful Aboriginal involvement in management of the Area.

Background information

There are about 16 Aborigina language groups and associated communities in the Area. It is
one of the most culturaly diverse and densdly populated areas of Aborigina association with the
landscape in Audrdia. These communities have a traditional duty for managing their culturd

heritage, which includes the naturd environment. Yarrabah and Wuja Wuja are two Deed of

Grant in Trug (DOGIT) communities which have datutory land management rights and
responsbilities under the Community Services (Aborigines) Act 1984. Many other Aborigind
communities dso wish to be meaningfully involved in managing the Area.

Aboriginad peoples wish to have the Area recognised as a living cultura landscgpe. The
Aborigind world-view is that the natural values and culturd vaues cannot be separated.
Cultura vaues include the living, continuous traditions of the Aborigind peoples who are
associated with the Arear For this reason, Aborigind involvement in land management is
consdered essentid to maintaining their culture. Many Aborigind people want the Area to be
renominated for World Heritage listing on culturd grounds, in addition to natural grounds.

There is growing support for increased Aborigind involvement in managing the Area. This has
been acknowledged by the Queendand Government. For example, The preamble of the Wet
Tropics World Heritage Protection and Management Act 1993 states:

“(8) It is also the intention of the Parliament to acknowledge the significant
contribution that Aboriginal people can make to the future management of
cultural and natural heritage within the Area, particularly through joint
management agreements’’.

Mechanisms for achieving greater Aborigind involvement in management are provided under
legidation such as the Aboriginal Land Act 1991, the Commonwedlth Native Title Act 1993,
the Native Title (QId) Act 1993, or where the land is owned by Aborigina peoples (eg.
DOGIT, freehold, etc.). These can range from information sharing and consultation
arrangements between Aborigind peoples and management agencies through to joint decison
making power. The Nature Conservation Act 1992 and the Wet Tropics World Heritage
Protection and Management Act 1993 require the Department of Environment and the Wet
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Tropics Management Authority to perform their functions, as far as practicable, in consultation
and co-operation with Aborigina peoples.

The Authority has been undertaking a Review of Aborigind Involvement in Management of the
Area a the direction of the Minigerid Council. The Review involves some 14 Terms of
Reference, based on two main themes:

* recognisng Aborigind peopl€ s aspiraions, and
* identifying ways of better meeting these aspirations through the evdluation of  exiging
and potentialy new mechanisms of involvement.

Management agreements under the Wet Tropics World Heritage Protection and
Management Act 1993 provide one mechaniam for negotiating increased Aborigind
involvement in management of the Area.

Consultation and negotiation are necessary to identify issues, resolve conflicts and move towards
the desired level of Aborigina involvement in managemen.

Policies and actions

Discussons will continue with Aborigind peoples to identify opportunities and mechanisms for
fadilitating their meaningful involvement in management.

Where practica, opportunities will be provided for Aborigina peoplesto be involved in relevant
decision-making and consultative processes.

The Authority will actively encourage consultation on dl aspects of management that will impact
on the rights, interests or traditions of rainforest Aborigina peoples.

The Authority will am to achieve Aborigind involvement in planning and management of the
Area and information sharing through the negotiation of co-operative management agreements
under the Wet Tropics World Heritage Protection and Management Act 1993.

Processes for negotiating and consulting with Aborigina peoples need to be culturdly sengtive
and recognise culturd differences.

In conjunction with relevant Aborigind peoples and government agencies, the Authority will
develop:

a range of informd and forma information sharing and consultation arrangements
between Aborigind peoples and management agencies, which are sengtive to the
particular needs of the Aborigina community concerned,;

culturaly appropriate and understandable formats for sharing management information

with Aborigina peoples;

an agreed cultura protocol and code of ethics which addresses dl facets of Aborigina

involvement in planning and management of the Areg;
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adraegy for training and employing Aborigind seff;

educationa and interpretive materids highlighting the contribution of Aborigina

peoples to planning and management of the Areg;

a cultura protocol and code of ethics for nontAborigind consultants and
researchers, and

apolicy onintellectua property rights.

The Authority will facilitete research into Aborigind traditiona land management practices and
the potential use of these practices in managing the Area.

The Authority will seek treditional Aborigind knowledge of the didribution, status and
conservation aspects of plants and animas and, where appropriate, use this information in
management Strategies.

The Authority will amend policies and actions in light of the results of the Review of Aboriging
Involvermnent.

The Review is expected to identify and develop:

» gppropriate mechanisms for proceeding towards a memorandum of understanding or
regiona Wet Tropics agreement between government agencies and rainforest Aborigina
peoples;

* an agreed co-ordinated gpproach to Aborigind involvement in World Heritage
management; and

» arange of practical messuresto involve Aborigina peoplesin dl levels of management.

The Review dedls with arange of policy areas beyond the scope of the Plan.

Joint management

The Authority will encourage development of joint management agreements.

Where land is nationd park, Aborigind involvement in management will be negotiated between
the Department of Environment and Aborigina peoplesin accordance with the provisons of the
Nature Conservation Act 1992. Aborigind involvement in national park management may
include co-operative management arangements or joint management arangements.  The
Department sees joint management as an option where the land is Aborigind land or where
native title rights exist. Where agreed by dl parties, the Authority may facilitate negotiations and
become a party to management agreements. Where policies and activities of the Authority affect
Aborigind involvement in nationd parks, these will be developed and implemented in partnership
with the Department of Environment.

The fundamentd role of the Authority in negotiating or facilitating management agreements is to
ensure achievement of the Primary God for the Area and ensure Audtrdlia's obligations under
the World Heritage Convention are being met. The Authority will seek to do this while
respecting Aborigind culture, and liaising with Aborigina peoples.
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Under management agreements the Authority may provide for financid, scientific, technical and
other assistance for Aborigina peoples to contribute to achieving the Primary God for the Area.

Management agreements must include, and have the support of, the land manager or owner.
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